BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission 		:		R-2009-2117402 
							:		C-2009-2122932
	v.						:		C-2009-2125887
							:		C-2009-2129358
Utilities, Inc. of Pennsylvania				:



RECOMMENDED DECISION


Before
Angela T. Jones
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


On June 30, 2009, Utilities, Inc. of Pennsylvania (“UIP” or “Company” or “Respondent”) filed with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) Supplement No. 6 to Tariff Sewer – Pa. P.U.C. No. 1 to become effective August 31, 2009, for a proposed rate increase of approximately $378,737 or about 66.6% in additional annual revenue.[footnoteRef:1]  Accompanying the tariff filing was UIP Exhibit 1 as supporting information for the test year ending December 31, 2008 that is required by 52 Pa.Code § 53.52 et seq.  UIP is located in Chester County, Pennsylvania, serves wastewater to about 1,233 residential properties and 2 elementary schools and is a wholly owned subsidiary of Utilities, Inc.  UIP’s last rate case was over 10 years ago and was approved in May 1998.  UIP has alleged significant capital improvements as investments in its sewer plant since the last rate case to justify its requested increase in annual revenue.  [1: 	 	The 66 Pa.C.S. § 1308(d) filing was originally due May 1, 2009.  UIP requested a 60-day extension to file its rate case to include the data for the test year through December 31, 2008.  A 60-day extension was granted.] 


On or about July 13, 2009, Mr. Daniel P. Delaney, Esquire and Mr. George A. Bibikos, Esquire filed a Notice of Appearance on behalf of UIP.  On or about July 17, 2009, UIP filed revised tariff supplement No. 6 to Tariff Sewer – Pa. P.U.C. No. 1.  

On or about July 23, 2009, the Office of Consumer Advocate (“OCA”) through its counsel, Ms. Christine Hoover, Esquire entered its appearance to this proceeding and filed a formal complaint against Supplement No. 6 to Tariff Sewer – Pa. P.U.C. No. 1 at Docket No. C-2009-212932.[footnoteRef:2] [2: 	 	Mr. Shaun Sparks, Esquire filed his Notice of Appearance subsequently on August 10, 2009. ] 


On or about August 12, 2009, Mr. James M. DePompeo filed a formal complaint against the rate increase proposed by UIP at Docket No. C-2009-2125887.  Mr. DePompeo opposed a rate increase of over 60% and requests that the increase be no more than 10%.   

By Order entered August 27, 2009, the Commission found that the proposed wastewater tariff and supporting data indicating the proposed change in rates, rules and regulations may be unlawful, unjust, unreasonable and contrary to the public interest.  The Commission suspended the Company’s tariff filing until March 31, 2010, unless otherwise directed by Commission Order.  The Commission ordered an investigation to determine the lawfulness, justness, and reasonableness of the rates, rules and regulations contained in the tariff.  

The case was then assigned to Administrative Law Judge (“ALJ”) Angela T. Jones for prompt scheduling of hearings as necessary and issuance of a Recommended Decision.

On August 28, 2009, the Office of Trial Staff (“OTS”) entered its appearance and was represented by Mr. Charles D. Shields, Esquire.  

By letter dated September 1, 2009, Mediator Cynthia Lehman, solicited the parties on whether this matter could be resolved through mediation.  Mediator Lehman requested the parties to send written confirmation that they do not wish to mediate.  Mediation was not desired.

Also on September 1, 2009, Mr. David A. Fardig filed a formal complaint against the rate increase proposed by UIP at Docket No. C-2009-2129358.  Mr. Fardig opposed the proposed rate increase by UIP stating that the reasons provided for the rate increase do not justify it.  Mr. Fardig contended that the rationale given for the rate increase constitutes normal expense and maintenance for the operation of a wastewater business.

A Notice dated September 3, 2009, scheduled an Initial Telephonic Prehearing Conference on Monday, September 14, 2009.  By Order dated September 9, 2009, the ALJ outlined procedures pertinent to the scheduled Prehearing Conference.  

The Prehearing Conference convened as scheduled on September 14, 2009.  By Order dated September 18, 2009, the ALJ outlined what occurred at the Prehearing Conference and set the procedural schedule for the hearing.

On or about September 15, 2009, UIP filed a Petition for Issuance of Protective Order requesting the Commission to provide confidential treatment to certain identified documents, materials and information that was appropriately designated.  This Petition was unopposed.  By Order dated September 25, 2009, the requested protection to provide confidential treatment was granted. 

On October 22, 2009, at 6 p.m. a public input hearing was held.  The Company, the OCA and the OTS were present and just one member of the public was present.  Mr. Joshua Villari is a residential customer of UIP and testified on the record.  Mr. Villari stated that the proposed increase is substantial and is not justified.  Mr. Villari questioned whether UIP had demonstrated business and fiscal responsibility i.e. repairs, maintenance and capital improvements.  (Tr. 16)  Mr. Villari also expressed concern about the timing and economic impact of the proposed increased to the ratepayers and thus questioned whether the rate increase is in the public interest.  (Tr.16-17).

In compliance with the procedural schedule, the Company submitted written testimony of its three witnesses with related exhibits on September 16, 2009.  On October 22, 2009, the OTS and the OCA each distributed written direct testimony and exhibits of their respective witnesses.  On October 29, 2009, the Company submitted written rebuttal testimony and related exhibits by its three witnesses.  

On November 12, 2009, the Company, the OCA and the OTS, (collectively, “the Joint Parties”) notified the ALJ that a settlement had been reached in principle.  At the scheduled evidentiary hearing on November 17, 2009, the Joint Parties offered testimony and exhibits into the record which were admitted without objection.  

On November 20, 2009, the Joint Parties filed a Joint Petition for Settlement with attached Statements in Support (“Joint Settlement”).  The Joint Settlement was sent to the two pro se complainants, Mr. DePompeo and Mr. Fardig.  By letter dated November 23, 2009, the pro se complainants were provided instructions and procedure as to their intentions regarding the Joint Settlement.  The pro se complainants were given until December 15, 2009, to make their intentions known to the undersigned, the Joint Parties and the Commission.  

By letter dated November 27, 2009, Mr. DePompeo expressed that he did not oppose the Joint Settlement.  

On December 3, 2009, UIP filed a Revised Joint Settlement.  On December 4, 2009, another letter was sent to the pro se complainants for instructions and procedure as to their intentions regarding the Revised Joint Settlement.   The same deadline of December 15, 2009, was given to respond.[footnoteRef:3]     [3: 	 	It was noted that Mr. DePompeo already responded and that he only needed to send correspondence if the Revised Joint Settlement changed his previous response.  To date, Mr. DePompeo has not retracted his no opposition stance.  It is assumed that he does not oppose the Revised Joint Settlement. ] 


By letter dated December 11, 2009, Mr. Fardig noted favorable movement from the proposed 66.6% increase to 42.6% according to the Revised Joint Settlement.  However, Mr. Fardig still had concerns that the Revised Joint Settlement failed to adequately address and therefore opposed the Revised Joint Settlement.[footnoteRef:4]  His concerns were: [4: 	 	The OCA assisted Mr. Fardig in serving his opposition to the Revised Joint Settlement.] 


(1) to obtain a more quantitative method to justify the proposed rate increase, additionally UIP did not attempt to justify its original proposed rate increase of 66.6%;
(2) to provide more accountability for UIP capital improvements as there appeared to be maintenance costs inappropriately included in capital improvements;[footnoteRef:5] and [5: 	 	Mr. Fardig acknowledged that OCA treated this issue as one of accounting adjustments but is not satisfied with that as a resolution.] 

(3) to obtain a period in years rather than months to prohibit another rate increase.[footnoteRef:6]  [6: 	 	Mr. Fardig questioned whether a prohibition against raising rates until April 2010 can be represented as providing rate stability.  Mr. Fardig also referenced the substantial rate increase proposed by the Revised Joint Settlement (in excess of 40%) should justify a longer length of time for the proposed prohibition against another rate increase. ] 



By letter filed with the Commission on December 30, 2009, the Company responded to the objections posed by Mr. Fardig.  The Company stated regarding:

(1) the black box method of ratemaking, that:
a. the likelihood of the parties agreeing to each specific adjustment is low;
b. the Commission encourages settlement and does not prohibit “black box” settlements; and
c. this “black-box” approach enhances the prospects of settlement and fosters compromise among the parties to reach a reasonable rate increase for the Company while protecting the interests of consumers.

(2) the inappropriate characterization of maintenance expense as capital improvements, that:
a. it disagrees with Mr. Fardig’s characterization of the expenses identified in the filing;
b. weight of any testimony is not relevant to whether the Revised Joint Settlement is in the public interest; and thus,
c. this objection does not provide a basis to reject the proposed Revised Joint Settlement;

(3) the “stay-out” provision until April 1, 2010 as inadequate, that the agreement maximizes the statutory ratepayer protections in Section 1308(d.1) of the Public Utility Code by eliminating the Company’s ability to file another general rate increase request prior to the expiration of the maximum suspension period for this case.[footnoteRef:7]     [7: 	 	“…no public utility which has filed a general rate increase request … shall file an additional general rate increase request … for the same type of service until the commission has made a final decision and order on the prior general rate increase request or until the expiration of the maximum period of suspension of the prior general rate increase, … whichever is earlier.  66 Pa.C.S. § 1308(d.1).] 


This matter is ripe for recommendation.

TERMS AND CONDITIONS OF THE SETTLEMENT PETITION

		The Joint Parties agree to the following pertinent terms and conditions for settlement:

1. Upon Commission approval of the Joint Settlement, the Company will be permitted to charge the rates attached to the Joint Petition as Exhibit A for sewer service.  The tariff supplement increases the Company’s rate for wastewater to produce an additional $242,304 in annual revenues.  This represents an increase of no more than 42.61%.  A proof of revenue is attached to the Joint Settlement as Appendix B.  The Joint Settlement is designed to produce approximately $810,995 in total annual sewer service revenue.  

2. The Company will not file another general sewer rate increase under Section 1308(d) of the Public Utility Code before April 1, 2010.  By this provision the Company agrees to a limitation on filing a subsequent general rate increase request before the expiration of the maximum suspension period for this case.  The Company reserved the right to file tariff supplements, to the extent required, if a legislative body or administrative agency, including the Commission, order or enacts fundamental changes in policy or statutes that directly and substantially affect the Company’s sewer rates.  

3. The Company will make a good faith effort to investigate whether to consolidate its sewer divisions for ratemaking purposes.[footnoteRef:8]   [8: 	 	This term and the term above were revised and filed on December 3, 2009.] 


4. The Joint Parties encouraged the presiding officer and the Commission to approve the Joint Settlement on or before January 14, 2010 to become effective for service on one day’s notice, following the entry of a Commission Order approving this Joint Settlement.  

5. The Joint Settlement is proposed by the Joint Parties to settle the instant case and is made without any admission against, or prejudice to, any position which any party might adopt during subsequent litigation, including further litigation of this proceeding.  The Joint Settlement is conditioned upon the Commission’s approval of the terms and conditions contained herein without modification.  If the Commission should disapprove the Joint Settlement or modify the terms and conditions herein, the Joint Settlement may be withdrawn upon written notice to the Commission and all active parties within three business days following entry of the Commission’s Order by any of the Joint Parties and, in such event, shall be of no force and effect.  In the event that the Commission disapproves the Joint Settlement or the Company or any other joint party elects to withdraw as provided above, the Joint Parties reserve their respective rights to fully litigate this case, including but not limited to presentation of witnesses, cross-examination and legal argument through submission of Briefs, Exceptions and Replies to Exceptions.
6. If the Administrative Law Judge, in her Recommended Decision, recommends that the Commission adopt the Joint Settlement as proposed, the Joint Parties agree to waive the filing of Exceptions.  However, the Joint Parties do not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of the Joint Settlement, or any additional matters proposed by the Administrative Law Judge in her Recommended Decision.  The Joint Parties also reserve the right to file Replies to any Exceptions that may be filed.

DISCUSSION
A.	Applicable Legal Standard

The purpose of this investigation is to establish rates for UIP customers which are “just and reasonable” pursuant to Section 1301 of the Public Utility Code, 66 Pa.C.S. § 1301.  

		A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.


Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 692-3 (1923).

		In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  The Commission has wide discretion, because of its administrative expertise, in determining the cost of capital.  Equitable Gas Co. v. Pa. Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).

Commission policy promotes settlements, 52 Pa.Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code § 69.401.  Rate cases are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.

		In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Commission Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C. S. Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).

		UIP serves approximately 1,233 residential properties and 2 elementary schools sewer service in portions of West Bradford Township, Chester County, Pennsylvania.  As such, the Company is under the Commission’s jurisdiction fitting the definition of public utility under 66 Pa.C.S. § 102.  Specifically in this case, UIP seeks recovery of its sewer service operation costs pursuant to Section 1308(d) of the Public Utility Code.  66 Pa.C.S. § 1308(d).  The Joint Parties have reached an accord on the issues and claims that arose in this proceeding and submitted a Revised Joint Settlement Petition for Commission review.  In reviewing the settlement regarding rates, the question which must be answered is whether the settlement is in the public interest.

B.	Analysis 

The Revised Joint Settlement rate increase request will produce approximately $810,995 in total annual sewer service revenue which is to produce $242,304 more in annual operating revenue.  The Company’s last rate case was approved by the Commission in May 1998.

The Company, the OCA and OTS state that the terms and conditions of the proposed Revised Joint Settlement represent a non-discriminatory, fair, just and reasonable resolution of the issues and claims arising in this proceeding.  Acceptance of the settlement negates the need for cross-examination of witnesses, the preparation of main briefs, reply briefs, exceptions and reply exceptions, and potential appeals.  The settlement results in savings of time and resources to the Joint Parties. 

The Joint Parties state that the Revised Joint Settlement is in the public interest for the following reasons:

(1)	it produces an increase in annual revenues of $242,304 or 42.61% which is notably less than the $378,737 or 66.6% increase originally requested;
(2)	the average residential sewer customer’s bill (5/8”) will increase less than $50 from $110.63 per quarter to $157.77 per quarter in lieu of an increase to $184.31 per quarter or more than $70 as originally proposed by the Company; and
 (3)	it minimizes cost-prohibitive litigation and administrative burdens reducing costs to the Joint Parties, the Commission and the Company’s ratepayers.

Further the Company, the OCA, and the OTS are more specific within the attached Statements in Support as to what has been achieved through the proposed Revised Joint Settlement that is in the public interest.  

UIP states that while the Revised Joint Settlement rate increase is less than originally requested, the increase in annual revenue will permit the Company to realize the following:

(1) to finance essential and continuing plant investment to comply with ongoing environmental and health regulations;
(2) to earn a fair and adequate rate of return on investment in property used and useful in public utility service;
(3) to maintain financial integrity and raise such funds as are necessary for the proper discharge of the Company duties; and
(4) to provide adequate, safe and proper service to its customers.

UIP submits that the Revised Joint Settlement is in the public interest for the above reasons.
 
		The OTS adds by its Statement in Support that it agrees to the Revised Joint Settlement for the following reasons: 

(1) it provides for a level of additional operating revenues that the OTS finds reasonable and lawful;
(2) it provides that the Company cannot file for another base rate increase prior to April 1, 2010 – a provision that provides a level of rate stability for that period; and
(3) the Company agrees to make a good faith effort to investigate consolidation of its sewer divisions for ratemaking purposes. 


Thus, the OTS advocates that the Revised Joint Settlement is in the public interest for the above reasons and should be adopted without modification.    

The OCA adds by its Statement in Support that:

(1) the revenue number agreed to by the Joint Parties is a reasonable resolution of the individual issues raised by the OCA in its testimony,  Specifically, the $242,304 or 42.61% increase in annual revenue in lieu of $378,727 or 66.6% increase in annual revenues as originally proposed by the Company, would be within the range of likely litigation outcomes based on the analysis of the OCA;
(2) the adoption by UIP of many of the adjustments proposed by an OCA witness as accounting claims in her testimony is rationale to support the Joint Settlement;  
(3) the provision of a significant reduction in UIP’s overall revenue claim is a reasonable compromise on fair rate of return issues. 


The OCA concludes that for the above reasons the proposed Revised Joint Settlement is in the best interest of UIP customers.

		The objections cited by Mr. Fardig are noteworthy.  I agree with the responses provided by the Company regarding the “black box” ratemaking method.  “It is the policy of the Commission to encourage settlements.”  52 Pa. Code § 5.231(a).  Moreover as the Company has stated, there is no Commission regulation, statute or policy that prohibits the ratemaking method used in this proceeding.  I also agree with the responses provided by the Company regarding the expense adjustments versus capital improvements.  Whether or not Mr. Fardig agrees with the testimony provided by the OCA witness is not germane to whether the settlement provision is in the public interest.  I conclude that the compromise proposed by the Revised Joint Settlement in the reduction of the proposed revenue increase accounted for the expense adjustments at issue.  However, I am particularly concerned, as is Mr. Fardig, about the stay-out provision until April 1, 2010, negotiated by the Joint Parties.  It is disconcerting that the period of time to bar another rate increase by Company is so limited.  Nevertheless, the Company will need to substantiate any future rate increase if it should chose to file in the near-term.  I am confident that the Commission will provide strict scrutiny to any such request.  Furthermore, the fact that the Company has not made a request in over 10 years prior to this instant request weighed in the reasonableness of the quantity sought.  If the Company should file in the near-term, it would remove that factor in considering the proposed increase.

For the above reasons cited by the Joint Parties with the exception of rate stability, I find that the Revised Joint Settlement is in the public interest and recommend its adoption in its present form without amendment.  I am particularly encouraged by the reduction in the increase in annual revenues and the corresponding reduced increase in the billed wastewater service of less than $50 per quarter.  Consequently, I recommend that the Commission’s investigation at Docket No. R-2009-2117402 be marked closed once the Joint Settlement is approved and the appropriate documents have been filed in compliance with Commission regulations.  I also recommend that the formal complaints by the OCA, Mr. James M. DePompeo, and Mr. David A. Fardig be dismissed. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.

		2.	The Joint Settlement submitted by the Company, the OCA and the OTS is in the public interest.


ORDER

		THEREFORE,

		IT IS RECOMMENDED:

1. That the Utilities, Inc. of Pennsylvania shall not place into effect the rates, rules, and regulations contained in Supplement No. 6 to Tariff Sewer - Pa. P.U.C. No. 1 regarding its purchase wastewater cost recovery base rate, the same having been found to be unjust, unreasonable, and therefore, unlawful.

1. That the rates, terms and conditions contained in the Revised Joint Settlement submitted by Utilities, Inc. of Pennsylvania, the Office of Consumer Advocate and the Office of Trial Staff be approved and adopted without modification.

1. That upon the Commission’s approval of this Revised Joint Settlement, Utilities, Inc. of Pennsylvania will be permitted to charge the rates for wastewater service set forth in the proposed Tariff Supplement No. 8 to Tariff Sewer - Pa. P.U.C. No. 1, which is attached to the Revised Joint Settlement Petition as Exhibit A designed to produce annual revenues not in excess of $810,995, as shown on the proof of revenues attached to the Revised Joint Settlement Petition of the Rate Investigation as Exhibit B.

1. That Utilities, Inc. of Pennsylvania file a tariff or tariff supplement in substantially the same form as that attached to the Joint Settlement Petition as Exhibit “A” of the Rate Investigation at Docket No. R-2009-2117402 reflecting the rates, rules, and regulations to become effective upon one day’s notice, upon entry of the Commission Order approving the recommendation to adopt the Revised Joint Settlement Petition of the Rate Investigation.

1. That upon acceptance of the appropriate compliance filing, the investigation at Docket No. R-2009-2117402 be terminated and the record be marked closed.

1. That the formal Complaint filed at Docket No. C-2009-2122932 by the Office of Consumer Advocate is dismissed. 

1. That the formal Complaint filed by Mr. James M. DePompeo at Docket No. C-2009-2125887 is dismissed.

1. That the formal Complaint filed by Mr. David A. Fardig at Docket No. C‑2009-2129358 is dismissed.



Dated:	December 31, 2009				___________________________________
							Angela T. Jones
							Administrative Law Judge
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