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	                   ORDER AND PROPOSED POLICY STATEMENT


BY THE COMMISSION:
A.
Introduction


Before the Commission for consideration is the Petition of Philadelphia Gas Works (“PGW” or the “Company”) seeking the promulgation of a “Statement of Policy” explaining how the Commission intends to apply PGW’s Cash Flow Ratemaking Method on a going forward basis.  As explained below, while the Commission has applied the Cash Flow Method in accordance with the requirements of Section 2212(e) of the Gas Choice Act, as well as Chapter 13 of the Public Utility Code and applicable Pennsylvania law in prior PGW rate cases, we believe that issuance of a policy statement will provide guidance to PGW and all interested parties on the statutorily-mandated ratemaking criteria for PGW and the information that should be considered in determining just and reasonable rates for PGW.  In addition, the guidance provided by issuance of a policy statement can reduce the likelihood of future litigation on the specific elements of the Cash Flow Method used to determine PGW’s rates.  

However, because we have incorporated, in PGW’s proposed Statement of Policy, some consumer and management related revisions that the parties have not had an opportunity to review, we will issue a proposed policy statement and allow the parties thirty (30) days from the entry of this order to file comments. 
B.
Procedural History

On October 16, 2009, PGW filed a Petition requesting that the Commission issue a “Statement of Policy” explaining how it intends to apply PGW’s Cash Flow Ratemaking Method on a going forward basis.
  In support of its Petition, PGW contends that “inconsistencies” exist among decisions rendered by the Commission and the Commonwealth Court regarding the application of the Cash Flow Method to PGW.  According to PGW, unless such guidance is provided prior to PGW’s next rate filing, “PGW will only be able to guess about the nature and types of evidence it must submit in order to justify its requested rate increase.”  Petition at 7.  The Petition is described in greater detail below.


On October 21, 2009, the Secretary issued a letter which gave notice of the Petition and invited the filing of answers and replies following publication of a notice in the Pennsylvania Bulletin.  The notice was published in the Pennsylvania Bulletin on October 31, 2009.  39 Pa.B. 6341.  Answers to the Petition were filed by the Office of Consumer Advocate (“OCA”), the Office of Trial Staff (“OTS”), the Office of Small Business Advocate (“OSBA”), the Philadelphia Industrial and Commercial Gas Users Group (“PICGUG”) and two Philadelphia based consumer advocacy and membership 
organizations, namely the Tenant Union Representative Network (“TURN”) and Action Alliance of Senior Citizens of Greater Philadelphia (“Action Alliance”) (collectively “TURN et al.”).  PGW filed a Reply to the Answers filed by the OCA, OTS, OSBA and TURN et al.
C.
The Petition

In the Petition, PGW asserts that while the Company has been able to avoid a fiscal catastrophe during the current recession and credit squeeze, several key financial 
projects are looming in the next 12 months, including the renewal of its commercial paper program and the issuance of approximately $150 million in long term debt in order to fund its construction program for the coming years.  According to PGW, for the first time in over twenty years, the Company will have to attempt to sell the entire portion of bonds it needs to issue on the strength of its own credit rating (rather than the enhanced rating made possible by the purchase of bond insurance).  Petition at 1-2.

PGW continues in its Petition that the Company is preparing to file a general rate case by the end of 2009.
  As explained by PGW, the mandated rate filing is to determine whether the extraordinary rate relief granted in December 2008 should stay in place on a going forward basis, as well as to consider whether any additional rate relief is necessary to maintain PGW’s financial health and its ability to continue to provide safe, reasonable and adequate service.  Petition at 2.

Providing the impetus for PGW’s request for the instant “Statement of Policy,” the Company observes that one of the key issues to be reexamined in the impending rate case will be the precise ratemaking standards and formula that the Commission will utilize in determining the reasonableness of PGW’s rate request.  Accordingly, PGW has requested in its Petition that the Commission provide guidance to PGW and all interested parties of the specific ratemaking standards the Commission will utilize to set PGW’s rates in the upcoming proceeding.  Petition at 3.  

As to the urgency for a “Statement of Policy,” PGW avers that the Commission’s issuance of a policy statement now will not only aid PGW and all parties in preparation for and presentation of the rate case, but it will also reduce uncertainty and send a clear signal that the Commission continues to be very concerned about the financial health of PGW.  On this point, the Company points out that while the announced policy statement would be subject to full litigation in the upcoming rate case, it would set forth the presumptive standards to be applied in determining PGW’s revenue requirement.  Petition at 3.

PGW describes the specifics of its proposed “Statement of Policy” as follows:
PGW’s proposed Policy Statement . . . first declares that PGW is permitted to recover in its rates all of its operating expenses including depreciation, and debt service principal and interest on its bonds – and debt service coverage at the minimum levels required by its bond covenants.  Then, consistent with the language of the Management Agreement itself, it states that PGW is authorized to recover from rates a “just and reasonable” allowance for internally generated funds for cash working capital, in order to finance construction or to prepay the retirement of existing debt. . . . 

Further, the proposed Policy Statement requests the Commission to establish that, in addition to debt service coverages, it will also primarily examine several key financial indicators to determine whether the Company’s revenues are sufficient to meet these standards: a) test-year levels of non-borrowed yearend cash; b) test-year levels of available short-term borrowing capacity; c) test-year levels of internal generation to fund capital additions and to pre-pay existing debt; and d) debt-to-equity ratios. . . .  

Finally, the policy statement proposes that these and other relevant measures should be considered: (1) in comparison to the financial performance or requirements of similarly situated municipal as well as investor-owned utilities (consistent with the recent Commonwealth Court directive that PGW should be regulated “with the same force as if the service were rendered by a[nother] public utility”); and (2) from the standpoint of financial performance levels needed to maintain or improve PGW’s bond rating thereby permitting PGW to access the capital markets at the lowest reasonable costs to customers over time.  
Petition at 3-5 (footnotes omitted).
In conclusion, PGW submits in its Petition that the proposed policy statement reflects the relevant guidance from the Public Utility Code, court decisions and PUC orders and that the Commission should establish a policy that considers the aforementioned factors and standards when determining “just and reasonable” rates for PGW.  Petition at 5.
D.
Positions of the Parties

OCA, OTS, OSBA and TURN et al. filed answers opposing PGW’s Petition and proposed policy statement.  Each requested, for various reasons, that the Commission deny PGW’s Petition.

OCA’s Answer
The OCA submits that PGW’s Petition is “substantively in error, completely inadequate to satisfy the legal standards for the relief sought, and procedurally deficient.” OCA’s Answer at 2.  OCA supports its position by stating:



PGW’s Petition provides a tortured reading of the Commission’s

and the Commonwealth Court’s recent applications of the Cash

Flow Method to PGW in an attempt to create inconsistency and uncertainty where none exists.  Moreover, PGW’s current request for relief is nothing more than the Company seeking one more “bite at the apple” on issues it has argued and lost on several levels.  PGW’s request for a Statement of Policy is also procedurally in error, as the “uncertainty” that the Company wishes to dispel cannot be addressed through a Statement of Policy.

OCA’s Answer at 2.

The OCA also contends that PGW’s request for a “Statement of Policy” at this particular time is similar to the situation in Petition for Relief of Emporium Water Company, Docket No. R-00005050 (order entered September 8, 2003) (Emporium Water), which involved a settlement of a rate case while there was an appeal pending before the Commonwealth Court.  According to the OCA, the matter that PGW is complaining about in its Petition has already been decided by the Commonwealth Court, thus, OCA concludes that those determinations by the Commonwealth Court now form the law of the case and PGW’s Petition must be denied.  OCA’s Answer at 7.
OTS Answer 


The OTS asserts that the Commission has provided clear and consistent guidance as to the appropriate ratemaking methodology to be applied to PGW.  As to the “Statement of Policy,” the OTS suggests that the proposed “Statement of Policy,” even if granted, would not override the Commonwealth Court orders affirming the Commission’s current application of the relevant statutes.  OTS’s Answer at 1-2.  
OTS also asserts that PGW’s frequent reference to uncertainty and divergent interpretations surrounding the application of the Cash Flow Method are without merit.  OTS submits that these references represent nothing more than the Company’s unilateral disagreement with results that were based on established Commission policies.  OTS avers that it has a clear understanding of the applicable standards and is prepared to evaluate the Company’s upcoming filing without a “Statement of Policy.”  OTS’s Answer at 2.
Finally, OTS asserts that the language relating to the Cash Flow Method in the Commission’s 2008 Extraordinary Rate proceeding, a proceeding OTS notes was decided pursuant to Section 1308(e) of the Public Utility Code, should not be applied to a Section 1308(d) base rate proceeding.  On this point, OTS states:


PGW appears to interpret the Commission’s willingness to grant

extraordinary rate relief under the Section 1308(e) standard as a 

modification of the Commission’s policies for granting rate relief under the standard Section 1308(d) and Section 2212 provisions.  In its application of the Cash Flow Method, the Commission has consistently considered all applicable financial indicators represented in PGW’s MAO, therefore OTS specifically denies any characterization of the 2008 Extraordinary Rate Order as representing a clarification or modification of the Commission’s policies regarding the Cash Flow Method of utility regulation.
OTS Answer at 13.
OSBA Answer


The OSBA asserts that PGW’s Petition fails to cite to any legal authority in support of its request for a “Statement of Policy” in advance of filing its December 2009 rate case.  OSBA also takes issue with PGW’s request for expedited review of the “Statement of Policy.”  According to OSBA:

While PGW has been on notice of the Commonwealth Court’s decision (affirming the Commission’s application of the Cash Flow Method to PGW) since February of 2009, PGW waited until October 16, 2009, to file its Petition with the Commission.  PGW could have, and should have, filed the Petition months ago in order to give parties adequate time to respond to the specific “guidance” PGW wants the Policy Statement to include.  PGW’s alleged “need” for an expedited proceeding is a crisis of PGW’s own making.  
OSBA Answer at 4.

TURN et al. Answer

TURN et al. similarly contends in its Answer that PGW has provided no authority establishing the standard for issuance of a “Statement of Policy” regarding a ratemaking issue involving only one utility.  In addition, TURN et al. submit that PGW has not demonstrated that there exists uncertainty either among the parties or at the Commission concerning how PGW’s Cash Flow Method is to be interpreted.  According to TURN et al., even if a Statement of Policy is deemed appropriate, PGW’s proposed Statement of Policy is not consistent with settled law on numerous issues, including, but not limited to, the requirement that in lieu of applying the constitutionally based “just and reasonable” standard, the Commission must give precedence to such items as levels of non-borrowed yearend cash, internal generation to fund capital additions, debt to equity ratios, the financial performance or requirements of comparable municipal or investor owned utilities and revenue levels needed to improve PGW’s bond ratings.  TURN et al. Answer at 7.


In conclusion, TURN et al. assert that PGW’s Petition is an attempt to obtain Commission authorization to reduce application of the constitutionally mandated “just and reasonable” ratemaking standard.  TURN et al. at 7.
PICGUG Answer


Although PICGUG does not oppose PGW’s Petition, PICGUG does express concern that PGW’s Petition may seek advance judgment of particular issues that should be reserved for PGW’s 2009 base rate proceeding.  To this end, PICGUG suggest that a Commission ruling with respect to the specific elements that PGW may recover from ratepayers through the Cash Flow Method could constitute an improper predetermination of the reasonableness of PGW’s prospective rate request, which no party has yet seen.  PICGUG Answer at 3.
E.
Discussion

At the outset, it is important to understand the effect of a policy statement.  Simply stated, a policy statement is not a regulation.  It is not enforceable and has no binding effect on the agency, or on anyone else.  The Pennsylvania Supreme Court in Pa. Human Relations Comm’n v. Norristown Area School District, 473 Pa. 334, 374 A.2d 671 (1977) (“Norristown”), distinguished the effect of a policy statement from a rule or regulation by adopting the “binding norm” test from federal law:

An agency may establish binding policy through rulemaking procedures by which it promulgates substantive rules, or through adjudications which constitute binding precedents.  A general statement of policy is the outcome of neither a rulemaking nor an adjudication; it is neither a rule nor a precedent but is merely an announcement to the public of the policy which the agency hopes to implement in future rulemakings or adjudications.   A general statement of policy, like a press release, presages an upcoming rulemaking or announces the course which the agency intends to follow in future adjudications. …


The critical distinction between a substantive rule and a general statement of policy is the different practical effect that these two types of pronouncements have in subsequent administrative proceedings. . . . A properly adopted substantive rule establishes a standard of conduct which has the force of law. . . . The underlying policy embodied in the rule is not generally subject to challenge before the agency.

A general statement of policy, on the other hand, does not establish a ‘binding norm’. . . . A policy statement announces the agency’s tentative intentions for the future.  When the agency applies the policy in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued.
Norristown, 374 A.2d at 679 (quoting Pacific Gas & Electric Co. v. FPC, 506 F.2d 33, 38 (1974) (emphasis added; footnotes and citations omitted).


Consistent with the above discussion, the Commission is not establishing a binding norm when it issues a policy statement.  Instead, and as previously stated herein, while the Commission has applied the Cash Flow Method in accordance with the requirements of Section 2212(e) of the Gas Choice Act, as well as Chapter 13 of the Public Utility Code and applicable Pennsylvania law in prior PGW rate cases, we believe that issuance of a policy statement will provide guidance to PGW and all interested parties on the statutorily-mandated ratemaking criteria for PGW and the information that should be considered in determining just and reasonable rates.
In addition, we believe that the issuance of a policy statement may reduce the likelihood of future litigation on the specific elements of the Cash Flow Method.  Despite the suggestions to the contrary, it is our opinion that the elements in PGW’s proposed “Statement of Policy” are in fact drawn from Pennsylvania case law so that application of the policy statement in future proceedings will yield the same result as the application of established legal precedent.  As such, and consistent with Norristown, the policy statement provides guidance as to “the course which the agency intends to follow in future adjudications.”  Id., 473 Pa. at 350, 374 A.2d at 679.  Accordingly, a properly crafted policy statement will provide improved transparency as to the elements of the Cash Flow Method and the information that the Commission will consider in evaluating and making determinations on those elements.
Specific Comments

The Commission agrees with OCA’s assertion that the Cash Flow Method of ratemaking has consistently been applied to PGW over the last 10 years.  We also agree that the Commonwealth Court has recently affirmed that the Commission’s application of the Cash Flow Method to PGW strikes that appropriate balance between Section 2212 of the Gas Choice Act and Section 1301 of the Public Utility Code.
  Notwithstanding, the Commission would be remiss if we did not acknowledge that some of the earlier PGW rate relief orders failed to articulate a comprehensive explanation of the elements and supporting information that will be examined in applying the Cash Flow Method to PGW and determining PGW’s revenue requirement.  At bottom, the issuance of a “Statement of Policy” will establish guidelines to assist PGW and all stakeholders regarding this matter.

As to the OCA and TURN et al. contention that there is no legal authority for the Commission to issue a Statement of Policy on a ratemaking issue involving only one utility, we note that the issuance of a policy statement, on any issue, is solely within the discretion of the Commission.  However, as evidenced by our procedures for policy statements in the past, notice and an opportunity to be heard can provide the Commission with valuable input from interested parties.  Accordingly, PGW’s proposed “Statement of Policy” was published in the Pennsylvania Bulletin for comment.

In response to the OCA’s assertion that the issuance of a Statement of Policy in the instant case is similar to the situation in Emporium Water, it should be emphasized that PGW’s Petition and proposed Statement of Policy do not seek the modification of prior orders.  Instead, application of the adopted Statement of Policy will be prospective only, thus, the OCA and all parties will have ample opportunity to present evidence or argument in future rate cases regarding the appropriate application of the Cash Flow Method. 

On another issue raised by the OCA, we reject OCA’s implication that we are creating a declaratory order by the issuance of this policy statement.  See OCA Answer at 9-10.  The purpose of this policy statement is to provide guidance for future cases by reviewing the criteria established in prior cases.  See, e.g., Order and Final Policy Statement, Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. M-00051865 (Public Meeting held November 30, 2006, entered December 5, 2006).  


The OTS submits that the Commission has provided clear and consistent guidance as to the ratemaking methodology being applied to PGW through the Commission orders issued in PGW’s recent base rate cases.  As stated previously, while we agree with this conclusion, we do believe that the issuance of a policy statement will provide enhanced and succinct guidance to PGW and all interested parties as to the Commission’s view on the statutorily-mandated ratemaking criteria for PGW and the type of information that should be considered.  In addition, the issuance of a policy statement should reduce the likelihood of future litigation on the specific elements of the Cash Flow Method.  

At this point, it should be noted that while the Commission in its prior orders has been consistent in its application of the Cash Flow Method to PGW -- albeit with different degrees of specificity -- the Answers of the OTS and TURN et al. show that PGW, OTS and TURN et al. clearly have different interpretations of the prior Commission orders and the 2009 Commonwealth Court Order.
For example, in its Answer, OTS denies that a statement by the Commonwealth Court, concerning the regulation of PGW by the Commission with the same force as if the service was rendered by any other utility, supports a conclusion that PGW must be granted rate levels that will permit it to have a financial performance that is comparable to similarly situated investor utilities.  OTS’s Answer at 11.  However, in examining PGW’s proposed Statement of Policy, it is clear that PGW’s suggestion is not that the granted rate level should be comparable to similarly situated investor utilities but instead that the Commission should consider the financial performance of comparable municipal or investor-owned utilities. See PGW Proposed “Statement of Policy” at (b)(1).  
An argument that has been repeated in the Answers of the OSBA, OTS and OCA is that PGW’s proposed “Statement of Policy” seeks a reconsideration of the prior decisions of the Commission.
  Once again, it should be emphasized that a statement of policy does not have the force of law.  As correctly explained by PGW in its Reply:
Under Pennsylvania law, a statement of policy does not have the force of law; it is only an indication of how the Commission intends to proceed.  Policy statements are not legal mandates, but rather, show the intent of the Commission to proceed in a certain manner or indications of an outcome that is likely to occur in a dispute before the Commission.  In other words, the Policy Statement would not be dispositive of any future rate proceeding, but, would be a set of instructions that can be applied in those proceedings.  
PGW’s Reply at 12. Emphasis added. 


In the Commission’s judgment, PGW’s proposed “Statement of Policy” appropriately identifies the key elements of the Cash Flow Method of ratemaking for PGW, as well as the types of information that the Commission should consider in evaluating those elements and determining PGW’s revenue requirements.  However, as set forth below, we believe that certain consideration factors should be added to better reflect the appropriate balance of consumer and utility interests to be considered in determining “just and reasonable” rates under the Public Utility Code. 
Set forth below is the Commission’s section by section analysis of PGW’s proposed “Statement of Policy” and our comments and changes thereto. 

Section (a)(1) – (now § 69.2702(a)) – This section represents a citation to and recitation of the law that gives the Commission jurisdiction over PGW.  No changes are made to the language proposed by PGW, other than to edit into proper regulatory format.

Section (a)(2) - (now § 69.2702(b)) – This section recites that the Commission is obligated by law to use the Cash Flow Method to determine PGW’s just and reasonable rates.  The section goes on to explain that rates must be adequate to cover PGW’s reasonable and prudent operating expenses, depreciation allowances and debt service, plus a sufficient “margin” to meet bond coverage requirements and such other internally generated funds, over and above bond coverage requirements, as the Commission deems appropriate and in the public interest for purposes such as capital improvements, retirement of debt and working capital.  The proposed language accurately recites the key elements of the Cash Flow Method and, at the same time, makes clear that the “margin” above and beyond the cash necessary to meet bond coverage requirements is within the Commission’s discretion based on its evaluation of the evidence and the public interest. 

Section (b)(1) – (now § 69.2703(a)) – This section lists a variety of financial measures and evaluation tools that the Commission should “consider” in determining PGW’s revenue requirement under the Cash Flow Method.  These financial measures include: projected levels of yearend cash, short term borrowing capacity, internal funding of capital additions, and debt-to equity ratios.  In addition, PGW proposed that these financial measures be considered in comparison to comparable municipal or investor-owned utilities and to the financial performance levels needed to secure and maintain appropriate bond ratings.  We agree that these are factors that should be considered by a prudent regulator.  However, the information proposed by PGW is not exclusive of the information that the Commission will consider, especially as to the impact of any rate changes on PGW’s customers.
Therefore, the Commission has added, in this section, additional consideration factors that better reflect the appropriate balance of consumer and utility interests to be considered in determining “just and reasonable” rates under the Public Utility Code. These factors are: level of operating and other expenses in comparison to similarly situated utility enterprises; PGW’s management quality, efficiency and effectiveness; service quality and reliability; and effect on universal service.  
Section (b)(2) – (now § 69.2703(b)) – This section provides that the Commission is obligated to establish rates adequate for PGW to meet its bond covenants.  This is consistent with Section 2212(e) and no changes are made, other than to edit into proper regulatory format.

Section (b)(3) – (now § 69.2703(c)) – This proposed section provides that the factors listed in the policy statement are required to be considered by the Commission in determining just and reasonable rates and are consistent with the PGW Management Agreement Ordinance (MAO).  The Commission agrees that the Cash Flow Method elements listed in original Section (a)(2) are consistent with the requirements of Section 2212(e), as well as Chapter 13 and applicable Pennsylvania law.  We also agree that our determinations regarding these elements and PGW’s revenue requirement in further rate cases should and will  include the financial measures and evaluation tools listed in original Section (b)(1).  
However, while we intend to consider these factors, as amended herein, we are not prepared to state that each of these factors is required, as a matter of law, to establish just and reasonable rates.  Similarly, the policy statement does not predetermine the weight to be given to any factor as such weighing must occur in a particular proceeding based upon the evidence in that proceeding.  Lastly, upon review of the MAO, we do agree that the above factors are consistent with the various items listed in the MAO relative to a determination of PGW’s revenue requirement.

CONCLUSION
The purpose of this proposed Statement of Policy is to provide guidance to PGW and all interested parties as to the Commission’s view on the statutorily-mandated ratemaking criteria for PGW and the information that should be considered in determining just and reasonable rates.  In addition, the proposed Statement of Policy should reduce the likelihood of future litigation on the specific elements of the Cash Flow Method.  The Statement of Policy, as modified herein and proposed in Annex A, is grounded upon Pennsylvania case law and is intended to provide clear guidelines as to the specific elements and considerations that should be examined in applying the Cash Flow Method to PGW in future rate proceedings.  However, because the Statement of Policy now includes revisions from what was originally proposed by PGW, we are issuing a proposed policy statement to allow adequate notice and opportunity to be heard by interested parties; THEREFORE,
IT IS ORDERED:

1. That PGW’s petition for a “Statement of Policy” on Application of Philadelphia Gas Works Cash Flow Methodology is granted in part and denied in part consistent with the discussion herein.

2. That the Commission hereby adopts the Proposed Policy Statement set forth in Annex A herein.

3. That comments to the Proposed Policy Statement shall be filed within thirty (30) days of entry of this order.
4.
That a copy of this order and Annex A shall be posted on the Commission’s website and served upon the Office of Consumer Advocate, the Office of Trial Staff, the Office of Small Business Advocate and all parties filing comments at this docket.

5.
That the contact person for this matter is Stanley E. Brown, Assistant Counsel, at (717)-783-3968.   

6.
That alternative formats of this document are available to persons with disabilities and may be obtained by contacting Sherri DelBiondo, Regulatory Coordinator, at (717) 772-4597.
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BY THE COMMISSION









James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 17, 2009
ORDER ENTERED:  December 30, 2009
ANNEX A

TITLE 52. PUBLIC UTILITIES

PART I. PUBLIC UTILITY COMMISSION

Subpart C. FIXED SERVICE UTILITIES

CHAPTER 69. GENERAL ORDERS, POLICY STATEMENTS AND GUIDELINES ON FIXED UTILITIES

APPLICATION OF PGW CASH FLOW RATEMAKING METHOD – 

PROPOSED STATEMENT OF POLICY
§ 69.2701.  Definitions.  The following words and terms, when used in §§ 69.2701-69.2703, have the following meanings, unless the context clearly indicates otherwise:
    Act – The Natural Gas Choice and Competition Act (66 Pa.C.S. §§ 2201-2212).

    PGW – Philadelphia Gas Works.
§ 69.2702.  Background and ratemaking elements.  

(a)  The Act brought city owned natural gas operations, including PGW, under the Commission’s jurisdiction.  66 Pa.C.S. § 2212(b) (relating to Commission jurisdiction).

(b)  The Commission is obligated under law to use the cash flow methodology to determine PGW’s just and reasonable rates.  Included in that requirement is the subsidiary obligation to provide revenue allowances from rates adequate to cover its reasonable and prudent operating expenses, depreciation allowances and debt service, as well as sufficient margins to meet bond coverage requirements and other internally generated funds over and above its bond coverage requirements, as the Commission deems appropriate and in the public interest for purposes such as capital improvements, retirement of debt and working capital.  

§ 69.2703.  Ratemaking procedures and considerations.
(a)
In determining just and reasonable rate levels for PGW, the Commission will consider, among other relevant factors:

(1) PGW’s test year end and (as a check) projected future levels of non-borrowed yearend cash;

(2) Available short term borrowing capacity and internal generation of funds to fund construction;

(3) Debt to equity ratios and financial performance of similarly situated utility enterprises;

(4) Level of operating and other expenses in comparison to similarly situated utility enterprises;

(5) Level of financial performance needed to maintain or improve PGW’s bond rating;

(6) PGW’s management quality, efficiency and effectiveness;

(7) Service quality and reliability; and

(8) Effect on universal service.  

(b)  The Commission is obligated to establish rate levels adequate to permit PGW to satisfy its bond ordinance covenants, consistent with the requirements of Section 2212(e) of the Act, 66 Pa.C.S. § 2212(e) (relating to securities of city natural gas distribution operations).  

(c)  These financial measures will be considered by the Commission in determining just and reasonable rates for PGW under the Public Utility Code and are consistent with the PGW Management Agreement Ordinance.

�  A copy of the proposed Statement of Policy was attached to the Petition as Appendix “A.”


�  The rate filing was mandated by the Commission when it granted the Company $60 million in extraordinary rate relief in December 2008.


� Philadelphia Gas Works, et al. v. Pennsylvania Public Utility Commission, Docket No. 1914 C.D. 2007,  Memorandum Opinion (filed February 4, 2009), appeal denied, 259 EAL 2009 (filed December 2, 2009).


�  OSBA Answer at 2-3, OTS Answer at 2, OCA Answer at 6.
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