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HISTORY OF THE PROCEEDING
On March 20, 2009, Rose Marie Miller (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against National Fuel Gas Distribution Corporation (“NFG” or “Respondent”).  Complainant alleges that NFG placed her account for gas utility service on a “budget plan” for billing purposes without authorization from her.  Complainant further alleges that her gas utility bill is incorrect.  Specifically, she alleges that she received a LIHEAP grant in the amount of $903 and NFG failed to apply $286.65 of the aforementioned grant to her gas utility bill.      
NFG served its Answer and New Matter on April 14, 2009.  NFG denies the material averments contained in the complaint and requests that the complaint be dismissed.  In addition, NFG answered that the gas account at issue is in the name of Rose Marie Mitchell, not Rose Marie Miller. 
On August 4, 2009, a Telephonic Hearing Notice was mailed to Complainant and NFG scheduling an initial telephonic hearing on Thursday, September 17, 2009, at 10:00 a.m.  A Prehearing Order was issued by the undersigned on August 6, 2009.  
The initial hearing was held by telephone from Pittsburgh, Pennsylvania on Thursday, September 17, 2009, as scheduled.  Complainant appeared pro se and testified on her own behalf.  She did not present any additional witnesses or offer any exhibits into evidence.  Maureen Geary Krowicki, Esquire, represented NFG at the hearing.  NFG presented the testimony of one witness, Michelle Kosko.  NFG offered three exhibits into evidence that were marked “Exhibit A,” “Exhibit B” and “Exhibit C.”  All three exhibits were admitted into the record.  The resulting hearing record consists of a transcript containing 63 pages and the aforementioned three exhibits.  No briefs were filed.  The record closed by Interim Order Closing the Hearing Record on October 14, 2009.  This matter is now ripe for decision.    
FINDINGS OF FACT

1.
Ms. Miller resides at 15 Parade Street, Union City, Pennsylvania 16438 (Tr. 13).      

2.
Ms. Miller is a residential gas utility customer of NFG at 15 Parade Street, Union City, Pennsylvania.  Her account for gas utility service is in the name of “Rose Marie Mitchell.”  Complainant is also known as “Rose Marie Mitchell” (Tr. 12-13, 27-28, 31; Exhibit A).    
3.
Ms. Miller entered into a payment agreement with NFG on June 2, 2008 wherein she agreed to pay $135 by June 11, 2008, a monthly budget payment of $124, plus $15 toward her outstanding account balance.  Ms. Miller paid $135 pursuant to the payment agreement on June 17, 2008 (Tr. 36, 41; Exhibit A, Exhibit B and Exhibit C).            
4.
In August 2008, Ms. Miller’s gas utility service was shut off for non‑payment (Tr. 41; Exhibit A).  
5.
In November 2008, Ms. Miller reestablished gas utility service with NFG. Ms. Miller’s budget billing arrangement resumed.  The monthly budget payment was set at $133.  The monthly budget payment had been $124 in June 2008 (Tr. 51-52; Exhibit A).  
6.
On December 23, 2008, Ms. Miller’s budget payment arrangement was cancelled at her request (Tr. 33; Exhibit A).    
7.
  As of December 15, 2008, the balance owed for gas utility service provided by NFG to Ms. Miller totaled $616.35 (Tr. 33; Exhibit A).   
8.
As a result of Ms. Miller’s cancellation of her budget billing plan on December 23, 2008, NFG added $99.73 to the balance owed on the account.  On December 23, 2008, Ms. Miller’s account balance totaled $716.08 ($616.35 + $99.73) (Tr. 33; Exhibit A).
9.
In January 2009, NFG received a LIHEAP grant payment for Ms. Miller’s account in the amount of $903 (Tr. 33; Exhibit A).  
10.
Ms. Miller’s bill for gas utility service provided by NFG from December 16, 2008 through January 19, 2009 amounted to $348.04 (Tr. 33; Exhibit A).  
11.
The total amount Ms. Miller owed for gas utility service provided by NFG was $1,064.12 on January 19, 2009.  This amount included the outstanding balance of $716.08 plus $348.04, the amount billed for usage from December 16, 2008 through January 19, 2009 (Tr. 33; Exhibit A).
12.
NFG applied Ms. Miller’s LIHEAP grant to her gas utility account in January 2009.  The LIHEAP grant in the amount of $903 was subtracted from the total account balance of $1,064.12.  Ms. Miller’s account balance was reduced from $1,064.12 to $161.12 after the LIHEAP grant was applied (Tr. 33; Exhibit A).  
13.
In June 2009, Ms. Miller’s gas utility service provided to 15 Parade Street, Union City, Pennsylvania was shut off at her request.  In August 2009, Ms. Miller requested that NFG restore her gas utility service (Tr. 43; Exhibit A).
14.
On or about August 7, 2009, NFG restored Ms. Miller’s gas utility service at 15 Parade Street, Union City, Pennsylvania.  Ms. Miller’s gas utility account was given a new account number.  Ms. Miller’s NFG account number for gas utility service is 6669383-07 (Tr. 43).  

DISCUSSION
  Budget Plan
             Ms. Miller avers in her formal complaint that NFG placed her on a budget payment plan without first obtaining authorization from her to do so.  As the party seeking affirmative relief from the Commission, Ms. Miller bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant, Ms. Miller, must show that the Respondent public utility, NFG, is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party; Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa. Cmwlth. 218, 578 A.2d 600 (1990).    Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. P.U.C., 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).  In this case, Ms. Miller must prove that NFG unilaterally placed her on a budget payment plan and that she did not agree to it.


Ms. Miller testified that she did not agree to be placed on a budget payment plan.  NFG presented one witness, Michelle Kosko, who reviewed NFG’s business records and the audio recording of a telephone conversation on June 2, 2008 between Ms. Miller and an NFG employee.  NFG offered a transcript of portions of the June 2, 2008 telephone conversation into evidence as Exhibit C and Ms. Miller did not object.   


The undersigned did not find Ms. Miller’s testimony that she did not enter into a payment agreement with NFG in June 2008 credible.  The payment agreement, according to NFG’s records presented at the hearing, required a down payment of $135.  See Exhibit B and Exhibit C.  Ms. Miller, in fact, paid the down payment required pursuant to the payment agreement on June 17, 2008.  See Exhibit A.  She did not dispute the fact that she made this first payment pursuant to the agreement in the amount of $135.  


Ms. Miller has the burden of proof here.  She has failed to prove that NFG violated the Pennsylvania Public Utility Code, 52 Pa. C.S. §101 et seq., Commission regulations or any Commission orders.  Her testimony that she did not enter into a payment agreement was not credible.  NFG’s business records contain the terms of the payment agreement.  See Exhibit B.  Pursuant to the agreement made between NFG and Ms. Miller on June 2, 2008, Ms. Miller was to make a down payment in the amount of $135 and then pay a budget amount of $124 monthly plus $15 toward arrearages.  Ms. Miller made the required $135 payment.  See Exhibit A.  The undersigned finds that Ms. Miller voluntarily entered into a payment agreement with NFG.  She has failed to prove that NFG placed her on a monthly budget billing plan without her authorization.  Consequently, Ms. Miller’s allegation in her formal complaint that NFG unilaterally placed her on a budget billing plan is dismissed.    
Billing Dispute


Ms. Miller also claims that her gas utility bill is incorrect.  Specifically, she asserts that NFG did not apply her entire LIHEAP grant received in January 2009 to her account.  According to Ms. Miller, she received a LIHEAP grant in the amount of $903 and NFG did not apply $286.65 of the grant to her account balance.  Tr. 18, 21.
Ms. Kosko testified credibly that Ms. Miller’s entire LIHEAP grant in the amount of $903 was applied to her account and that her bill for gas utility service is accurate.  As of December 15, 2008, the balance owed for gas utility service provided by NFG to Ms. Miller totaled $616.35.  Tr. 33; Exhibit A.  On December 23, 2008, Ms. Miller’s budget payment arrangement was cancelled at her request.  Tr. 33; Exhibit A.  As a result of Ms. Miller’s cancellation of her budget billing plan on December 23, 2008, NFG added $99.73 to the balance owed on the account.  On December 23, 2008, Ms. Miller’s account balance totaled $716.08 ($616.35 + $99.73).  Tr. 33; Exhibit A.  In January 2009, NFG received a LIHEAP grant payment for Ms. Miller’s account in the amount of $903.  Tr. 33; Exhibit A.  Ms. Miller’s bill for gas utility service provided by NFG from December 16, 2008 through January 19, 2009 amounted to $348.04.  Tr. 33; Exhibit A.  NFG applied Ms. Miller’s LIHEAP grant to her gas utility account in January 2009.  The LIHEAP grant in the amount of $903 was subtracted from the total account balance of $1,064.12 ($716.08 + $348.04).  Ms. Miller’s account balance was reduced from $1,064.12 to $161.12 after the LIHEAP grant was applied.  Tr. 33; Exhibit A.  
Ms. Miller has failed to prove that her bill for gas utility service is incorrect because her entire LIHEAP was not applied to her account.  Accordingly, Ms. Miller’s allegation that her bill for gas utility service is not correct is dismissed.  Ms. Miller’s formal complaint is dismissed in the ordering paragraph below for failure to meet the burden of proof.    
  
            
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and issues raised in this proceeding. 
             2.
Complainant had the burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).



 3.
Complainant failed to prove that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).  



4.         Complainant failed to prove that her bill for gas utility service provided to her by National Fuel Gas Distribution Corporation is inaccurate.  66 Pa. C.S. §332(a).    
 


ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of Rose Marie Miller against National Fuel Gas Distribution Corporation at Docket No. C-2009-2097124 is hereby dismissed.
 
Date:  December 29, 2009

______________________________






Mark A. Hoyer






Administrative Law Judge
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