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Safeguard International, Inc.
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PECO Energy Company
OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Petition for Reconsideration filed on November 13, 2007,
 and Exceptions dated April 19, 2007, both filed by Rita and Ray Royce c/o Safeguard International, Inc. (Complainants)
 to the 
Initial Decision of Chief Administrative Law Judge (CALJ) Veronica A. Smith which was issued on April 3, 2007.  The Respondent filed its Reply thereto on December 3, 2007.              
History of Proceeding

By formal complaint filed on January 26, 2004, at Docket No. 20042401, the Complainants alleged that in November 2002 a fuse on the Respondent’s pole on the street outside of their premises blew up.  The Respondent repaired the blown fuse; however, the Complainants alleged that after the incident, their building received only partial power and, occasionally, no power at all.  The Respondent notified the Complainants that the source of the problem was a fault in the underground cable connecting the Respondent’s equipment on the pole to the Respondent’s transformer situated on the Complainants’ property.  The Complainants asked the Commission to direct the Respondent to repair the cable and set up a payment plan for an overdue electric bill.  Rita & Ray Royce/Safeguard International, Inc., Docket No. C-20042401.  
On February 24, 2004, the Respondent filed an answer and a motion to dismiss the complaint.  The Respondent maintained that a phase located on the Complainants’ underground cable went out and that the Complainants were responsible for any and all repairs to their equipment.  In the motion to dismiss, the Respondent stated that the Complainants owed it $18,084.78 for electric service and that the Commission did not have authority to establish payment arrangements for commercial customers.  

On May 5, 2004, a hearing on the complaint was held before ALJ Ky Van Nguyen.  The Complainants appeared pro se and the Respondent was represented by counsel.  By Initial Decision issued on July 8, 2004, ALJ Nguyen determined that, according to the Respondent’s tariff, because the faulty portion of the underground service line was located more than eighteen inches inside the Complainants’ property line, the Complainants bore the responsibility for repairing it.  The ALJ also held that, as a commercial customer, the Complainants were not entitled to a payment plan.  Nguyen I.D. at 6-7.  By Opinion and Order entered on December 20, 2004, the Commission denied the Complainants’ exceptions to the ALJ’s decision.     
On November 30, 2006, the Complainants filed a second Formal Complaint with the Commission alleging that, because their property deed grants the Respondent a utility easement, the Respondent was responsible for repairing and maintaining all equipment and cables used to provide electric service to the Complainants’ property, including the underground electric cable damaged in November 2002.  On January 5, 2007, the Respondent filed an Answer and New Matter, along with a Preliminary Objection.  On March 1, 2007, the Respondent filed an Amended Preliminary Objection seeking dismissal of the Complaint on the basis that the matter was previously litigated and, therefore, barred under the doctrine/s of collateral estoppel and/or res judicata.  
On March 20, 2007, the Complainants filed a response to the Respondent’s Amended Preliminary Objection reiterating the allegations contained in their Complaint.  By Initial Decision issued on April 3, 2007, CALJ Smith granted the Respondent’s Amended Preliminary Objection and dismissed the Complaint, with prejudice.  CALJ based her dismissal of the Complaint on, inter alia, the doctrines of collateral estoppel and res judicata, as well as the lack of Commission jurisdiction to enforce a property easement.  In Exceptions dated April 19, 2007, the Complainants argued, inter alia, that the Respondent’s blown fuse caused the damage to the underground cable.  By correspondence dated April 26, 2007, the Commission’s Secretary returned the pleading to the Complainants unfiled because it lacked an original signature.  Because no exceptions containing an original signature were filed, by final Order entered October 17, 2007, the decision of CALJ Smith became final without further Commission action.  
On November 2, 2007, the Complainants filed a Petition for Reconsideration of the October 17, 2007 Order.  Included with the Petition was a properly executed copy of the previously submitted Exceptions as well as a United States Postal Service return receipt showing delivery to the Commission and to the Respondent on April 25, 2007.
  On December 3, 2007, the Respondent filed its Reply arguing that the Petition was an untimely attempt to re-open the proceeding under 52 Pa. C.S. § 5.572 and should be denied.
  There is a discrepancy as to the actual filing date of perfected Exceptions.  Based upon the Complainants’ obvious attempt to file timely Exceptions we will exercise the discretion afforded to us under 52 Pa. C.S. § 1.2(c) to entertain the Exceptions.  Accordingly, the Petition for Reconsideration is granted solely for the purpose of considering the Exceptions nunc pro tunc.       

Discussion

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
In the Initial Decision, the CALJ made thirteen Findings of Facts and twelve Conclusions of Law.  We shall adopt and incorporate herein by reference the CALJ’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  



The Complainants argue that the failure of the fuse on the Respondent’s pole damaged the underground cable at issue.  Exc. at 1.  The Complainants allege that, when the fuse blew, it damaged their computers and copy machines.  Id.  The Complainants argue that CALJ Smith erred in dismissing their Complaint for the following reasons:  
[T]he faulty cable runs from the PECO owned power supply located on the street outside our property and feeds the PECO owned transformer that sits approximately 18” from the building itself.  The 18” limitation is understandable; PECO could not possibly be responsible for all of its customers’ equipment when such equipment allows the drawing of electrical service from PECO’s source to and for their own use.  This situation is not the norm and is just not the case with this situation at all.  PECO’s equipment is on both ends of the servicing cable.  Not only is there no legal or utility tariff or precedence, it just does not make sense that a cable, damaged by PECO equipment, feeding from and to PECO equipment would be the responsibility of the customer.  Cable from PECO’s equipment to our building may well fall under the rules and we would be responsible.  But, again, this is NOT the case.  The cable feeds electricity from PECO’s equipment (power sources/poles outside our property) to PECO’s equipment (the transformer owned by PECO located on our property).  It does not feed directly into our building.  

Exc. at 1-2 (emphasis in original).  The Complainants further allege that the Respondent is using the cable at issue to serve adjoining properties.  Exc. at 2.  


We have reviewed the Initial Decision and have found no error of fact or law on the CALJ’s part.  The configuration of the electric service at issue is as follows.  Primary electric service begins on the pole on the street outside of the Complainants’ property.  An electric cable runs from the pole into the Complainants’ property underground and into the Complainants’ splice box which is approximately twenty feet inside of the property line.  The cable exits the splice box and continues further into the Complainants’ property approximately sixty feet into a Respondent-owned transformer.  The cable then exits the transformer and connects to the utility-owned meter on the Complainants’ building.  Peco Exh. 1.      


The crux of the Complainants’ argument is that they should not have to bear the cost of repairing the fault in the electric cable because the damaged portion of the cable is located between two Respondent-owned facilities, the pole and the transformer.  As correctly determined by the CALJ, this issue was fully litigated and the subject of a final Commission Order.  See, Rita & Ray Royce/ Safeguard International v. PECO Energy Co., Docket No. C-20042401 (December 20, 2004) (holding that based on the terms of the Respondent's tariff, when an underground electric cable fault is located more than eighteen inches inside of a customer’s property, the customer is responsible for any repair).  The Commission has applied the doctrines of res judicata (claim preclusion) and collateral estoppel (issue preclusion) to prevent reconsideration of matters on which it has already entered a final judgment.  Pa. PUC v. Katrina V. Waddington, t/d/b/a Waddington Tours, Docket No. A-00108279C0101 (February 1, 2002).    

The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316, 1317 (1983); Thomas P. O’Toole v. The Bell telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).

*     *     *

Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are: (1) the issue decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issue in question in the prior action. Day, 464 A.2d at 1318, 1319. Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between same parties. Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983); Thomas P. O’Toole, supra.  

I.D. at 10-11.  Application of these doctrines helps to prevent vexatious litigation, to conserve the parties’ and the tribunal’s resources by eliminating redundant lawsuits, and to establish certainty by bringing finality to the resolution of a controversy.  McArdle v. Tronetti, 627 A.2d 1219 (Pa. Super. 1993).  The instant proceeding is barred by both doctrines.


The CALJ also rejected the Complainants’ claim that, because they were not aware of the existence of the utility easement on their property at the time of the C-20042041 hearing, the matter should be reconsidered.  The Complainants alleged that the easement shows that the Respondent is responsible for the repair of equipment and cables on their property.  The CALJ correctly dismissed this claim.  This Commission is not the proper forum to resolve a controversy which will determine property rights; that is a matter for a court of general jurisdiction.  See Anne E. Perrige v. Metropolitan Edison Co., C-00004110 (July 11, 2003) (holding that, in a dispute regarding the location of a right-of-way, the Commission had no jurisdiction to interpret the meaning of the written right-of-way).  It also should be noted that the Complainants testified in 2004 that the Respondent had a right-of-way on their property.  Docket No. C-20042401, Tr. at 18.  



Additionally, the CALJ held that, because any new complaint regarding the electric cable fault was barred, the Complainants’ subsequent complaint could have been deemed a petition for amendment.  However, the CALJ correctly noted that because Safeguard International is a corporation, Sections 1.21-1.22 of the Commissions Regulations, 52 Pa. C.S. §§ 1.21-1.22, the Complainants’ required representation by an attorney in the matter.            


Conclusion


The Complainants have failed to prove that the Initial Decision in this proceeding was based on any error of law or fact.  As such we will adopt the CALJ’s Initial Decision.  That being said, we wish to further review the physical configuration of the Respondent’s facilities located on the Complainants’ property.  The portion of the electric cable running from the utility pole to the Respondent’s transformer is far enough inside of the Complainants’ property that, pursuant to the Respondent’s tariff, repair work and costs are properly assigned to the Complainants.  However, the safety implications of this particular assignment of responsibility are unclear, but potentially problematic and even dangerous.  For this reason, we will direct the Respondent to file an explanation regarding how this particular line can be safely repaired, and what, if any, role the utility would play in the process, i.e., scheduling shut off from the pole, approval of replacement facilities, inspection of the repaired electric cable.  If we have interpreted the logistics of the Respondent’s facilities on the Complainants’ property incorrectly, the Respondent should clarify how so; THEREFORE,  


IT IS ORDERED:  



1.
That the Petition for Reconsideration filed on November 13, 2007, by Rita and Ray Royce c/o Safeguard International, Inc. is granted solely for the purpose of entertaining their Exceptions nunc pro tunc.  


2.
That the Exceptions of Rita & Ray Royce c/o Safeguard International, Inc. are denied.  


3.
That within thirty (30) days of the entry of this Opinion and Order, PECO Energy Company shall file, with the Commission’s Secretary, information regarding PECO’s role, if any, in the repair of the damaged electric cable located on the property of Rita & Ray Royce c/o Safeguard International, Inc. consistent with this Opinion and Order.    


4.
That PECO Energy Company shall provide any additional information regarding the electric line at issue herein that the Bureau of Fixed Utility Services may request.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 21, 2008
ORDER ENTERED:  August 26, 2008
	� 	The Petition was initially filed on November 2, 2007; however, it was not served on PECO Energy Company (Respondent).  The Commission’s Secretary served a copy of the Petition on the Respondent on November 13, 2007.  


	� 	The Complainants state that Safeguard International, Inc. is no longer in business.


	� 	The Commission’s Secretary served the Petition on the Respondent on or about November 13, 2007, and informed the Respondent that any reply thereto was due in ten days.  By letter dated November 21, 2007, the Respondent stated that it received the Petition on November 21, 2007, and requested until December 3, 2007 to file its reply.  


	� 	Petitions for reconsideration, rehearing, reargument, clarification, supersedeas or others shall be filed within fifteen days after the Commission order involved is entered or otherwise becomes final.  52 Pa. C.S. § 5.572(c).  
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