BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eugene Kist						:
							:
	v.						:		C-2009-2112761
							:
Pennsylvania Electric Company 			:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


HISTORY OF THE PROCEEDING


On June 4, 2009, Eugene Kist (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Pennsylvania Electric Company (“Penelec” or “Respondent”).  Complainant alleges that he is an owner/landlord of a property located at 1006 Cushon Street, Johnstown, Pennsylvania, and that he was improperly charged for electric service provided to that address from October 24, 2007 through October 30, 2007 in the amount of $66.01 because he telephoned Penelec to end service to the property.  He further alleges that Penelec improperly transferred the unpaid balance of $66.01 to another residential electric account in his name.  Prior to filing this formal complaint, Mr. Kist had filed an informal complaint with the Commission’s Bureau of Consumer Services at BCS Case Number 2318095.  A decision dismissing the informal complaint was issued on May 26, 2009.  

On or about July 1, 2009, Penelec file an Answer and New Matter.  In its Answer, Penelec denied the material averments contained in the complaint.  In its New Matter, Penelec set forth an affirmative defense to the formal complaint and requested that this matter be referred to mediation.    
A Telephonic Hearing Notice was mailed to Complainant and Respondent (“the parties”) on September 11, 2009, scheduling an initial telephonic hearing for Thursday, October 8, 2009, at 10:00 a.m.  On September 15, 2009, a Corrected Hearing Notice was sent to the parties scheduling an initial in-person hearing for Thursday, October 8, 2009, at 10:00 a.m.   A Prehearing Order was issued by the undersigned on September 18, 2009.  Penelec served a Motion to Permit Appearance of Parties at Evidentiary Hearing via Telephone on September 25, 2009.  The undersigned issued a First Interim Order Denying Respondent’s Request for a Telephonic Hearing on September 29, 2009.    

The initial in-person hearing was held in Pittsburgh on the scheduled date and at the scheduled time.  Complainant appeared pro se and testified on his own behalf.  He did not present any additional witnesses.  Complainant offered 11 exhibits that were consecutively marked for identification purposes as Complainant’s Exhibit 1 through and including Complainant’s Exhibit 11.  Complainant’s Exhibit 1 through and including Complainant’s Exhibit 6 were admitted into the record.  Complainant’s Exhibits 7–11 were not admitted.  

Michael A. Gruin, Esquire, represented Penelec at the initial hearing.  Penelec presented the testimony of two witnesses, Carol Erb and Tina Evanna.  Penelec offered five exhibits that were consecutively marked and admitted as “Exhibit Pen. 1” through and including “Exhibit Pen. 5.”  No briefs were filed.  The resulting hearing record consists of a transcript containing 84 pages and the following 11 exhibits:  Complainant’s Exhibit 1–Complainant’s Exhibit 6, and Respondent’s Exhibits Pen. 1– Pen. 5.  The record closed by Interim Order Closing the Hearing Record on October 16, 2009.  This matter is now ripe for decision.      

FINDINGS OF FACT

1.	Complainant, Eugene Kist, resides at 332 Chickoree Hill Road, Vintondale, Pennsylvania (Tr. 27).      

2.	Complainant is the owner of a property located at 1006 Cushon Street, Johnstown, Pennsylvania.  Complainant has never resided there.  The property is a rental unit and Complainant is a landlord for the property (Tr. 37-38; Exhibit Pen. 4).       

3.	A tenant occupied the property located at 1006 Cushon Street in October 2007 and she received residential electric utility service from Penelec at that address (Tr. 42).    

4.	On October 22, 2007, the tenant at 1006 Cushon Street contacted Penelec to end her residential electric utility service at that address.  On October 23, 2007, Penelec processed the request and issued the tenant a final bill (Tr. 42).  

5.	Penelec did not shut off electric utility service to the property located at 1006 Cushon Street on October 23, 2007.  Penelec created a new residential electric utility account in Complainant’s name for the property beginning the following day, October 24, 2007 (Tr. 42-43).  

6.	Complainant and Penelec had a continuation of service agreement for the 1006 Cushon Street rental property pursuant to which a new account for electric utility service is automatically created in the name of Complainant, landlord, when a tenant cancels service for the property.  Service to the property is not terminated when a tenant cancels service.  A final meter reading is obtained for the tenant and the meter remains on and the bill is issued in the name of Complainant, landlord.  (Tr. 41).   

7.	On October 29, 2007, Complainant telephoned Penelec and requested termination of residential electric utility service to the 1006 Cushon Street property (Tr. 43).  

8.	On October 30, 2007, the account for electric utility service in Complainant’s name for the 1006 Cushon Street property was closed by Penelec and Complainant was issued a final bill.  Penelec billed Complainant $66.01 for residential electric service provided to the 1006 Cushon Street property from October 24, 2007 through October 30, 2007 (Tr. 42-43).    
9.	Complainant did not pay the final bill in the amount of $66.01 for service provided to the 1006 Cushon Street property (Tr. 43-44).   

10.	On October 17, 2008, Complainant established a new residential electric utility service account with Penelec for the property located at 1008 Cushon Street, Johnstown, Pennsylvania.  Penelec transferred the final balance of $66.01 from Complainant’s account for 1006 Cushon Street to Complainant’s new account.  This amount ($66.01) was included on Complainant’s first account invoice for 1008 Cushon Street on November 11, 2008 (Tr. 44‑46, 66).     

11.	Complainant paid the $66.01 balance that was transferred from his account for 1006 Cushon Street to the account for 1008 Cushon Street (Tr. 44-45).   

12.	Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) at BCS Case No. 2318095.  The BCS dismissed the informal complaint on May 26, 2009 (Tr. 70; Exhibit Pen. 3, Exhibit Pen. 4, Exhibit Pen. 5).

DISCUSSION

                      Mr. Kist is the owner and landlord for the property located at 1006 Cushon Street, Johnstown, Pennsylvania.  The tenant who rented the property in October 2007 contacted Penelec on October 22, 2007 to cancel her electric utility service.  Penelec obtained a final meter reading and processed the tenant’s request on October 23, 2007.  Penelec automatically created a new account for electric service to the rental property in Mr. Kist’s name pursuant to a continuation of service agreement between Mr. Kist and Penelec on October 24, 2007.  Mr. Kist did not dispute the existence of this continuation of service agreement in his complaint or at the hearing.  In his formal complaint, Mr. Kist asserted that someone else was occupying the property; that he called Penelec to cancel service; and that he is not responsible for the bill in the amount of $66.01, which he eventually paid.  Mr. Kist also claims in his complaint that it was improper for Penelec to transfer the balance of $66.01 for service provided to 1006 Cushon Street to his electric utility service account for 1008 Cushon Street, which he opened on October 17, 2008. 

            As the party seeking affirmative relief from the Commission, Mr. Kist bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Mr. Kist must show that the Respondent public utility, Penelec, is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa. Cmwlth. 218, 578 A.2d 600 (1990); Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. P.U.C., 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980). 

	Section 56.16(b) of the Commission’s regulations entitled, “Transfer of accounts,” provides, in pertinent part, as follows:

b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.
     
52 Pa. Code §56.16(b).  

                         Mr. Kist became the ratepayer for residential electric utility service provided to 1006 Cushon Street on October 24, 2007.  He contacted Penelec on October 29, 2007 to cancel service to the property.  Penelec processed Mr. Kist’s request and cancelled his account for electric service to 1006 Cushon Street on October 30, 2007.  Penelec billed Mr. Kist $66.01 for electric service from October 24, 2007 through October 30, 2007.[footnoteRef:1]  He did not pay this outstanding balance. [1:  Mr. Kist did not dispute the accuracy of the bill for service provided during this short time period in his formal complaint or at the hearing on October 8, 2009.] 


                        Pursuant to 52 Pa. Code §56.16(b), quoted above, “a utility (Penelec) may transfer an unpaid balance to a new residential service account of the same ratepayer.”  52 Pa. Code §56.16(b).  Mr. Kist opened a new residential electric service account in his name for the property located at 1008 Cushon Street on October 17, 2008, almost one year after the account for 1006 Cushon Street was closed.  Penelec transferred the outstanding balance it billed Mr. Kist for service provided to 1006 Cushon Street to this new residential service account.  Mr. Kist then paid the outstanding balance after it was transferred.

                     Based upon 52 Pa. Code §56.16(b), the undersigned concludes that Penelec properly transferred the final bill balance of $66.01 Mr. Kist owed, as a ratepayer, for residential service provided to 1006 Cushon Street to his newly established account for residential service to 1008 Cushon Street.  Mr. Kist has failed to meet his burden of proof.  He has failed to establish that Penelec violated the Pennsylvania Public Utility Code, 66 Pa. C.S. §101 et seq., the Commission’s regulations or any Commission Order.  Accordingly, the formal complaint is dismissed in the order below for failure to meet the burden of proof.                             

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and issues raised in this proceeding. 
             
             2.	Complainant had the burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).

		 3.	Complainant failed to prove that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).  
ORDER


THEREFORE, 

IT IS ORDERED:

That the complaint of Eugene Kist against Pennsylvania Electric Company at Docket No. C-2009-2112761 is hereby dismissed.



Date:  December 31, 2009		_________________________
						Mark A. Hoyer
						Administrative Law Judge
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