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 ORDER

BY THE COMMISSION:

Background

This matter arises from a prior order issued by the Commission in 1973 at Complaint Docket No. 19522 (Order entered August 1, 1973) (“1973 Order”).  In that proceeding, the Commission adjudicated a complaint brought by the Co-Operative Legislative Committee of the Railroad Brotherhoods in the State of Pennsylvania (“Union”) against the Trustees of the Property of the Penn Central Transportation 
Company (“Penn Central”).  The Complaint alleged that Penn Central’s decision to allow drafts of railroad cars to be shoved or pushed on tracks in the Conway Yard, a classification yard located northwest of Pittsburgh, without a trainman being positioned on the lead car of the shoving movement, was contrary to established rules, caused derailments, endangered workers, and may cause collisions with other movements.  The Union requested that the Commission direct Penn Central to terminate the shoving movements without positioning a trainman on the lead car.

	Following evidentiary hearings at which both the Union and Penn Central testified, the Commission found, inter alia, that shoving operations should only be conducted when a trainman is positioned on the lead car and directed Penn Central to promulgate operating instructions accordingly.

	Subsequently, on November, 2, 1995, Consolidated Rail Corporation (“Conrail”), the successor to Penn Central, filed an Application with the Commission seeking a modification of the 1973 Order.  Conrail’s Application, at Docket No. A-00112630, sought to remove the required trainman positioned on the lead car of every draft of cars for shoving operations.  Conrail requested to replace the trainman with a newly designed telemetry system.  The telemetry system would furnish the engineer with most of the information normally provided by the trainman via radio communications.

	Following hearings at which both Conrail and the United Transportation Union (“UTU”), the successor to the Union, testified, the Commission, inter alia, denied the Application, refusing to replace the trainman requirement with a “shove light” telemetry system.




Commission Reconsideration Order

	On June 16, 2008, the Federal Railroad Administration (“FRA”) issued a new regulation regarding shoving operations.  49 C.F.R. § 218.99.  Because this regulation 
may preempt or otherwise affect the requirements set forth in our 1973 Order, the 
Commission, on its own motion, issued a Reconsideration Order on November 9, 2009, to determine if amendment or rescission of the 1973 Order is appropriate.  The Reconsideration Order was served on Norfolk Southern Railway Company (“Norfolk Southern”) and the UTU, the successors in interest to the 1973 proceeding, for comment.  On November 30, 2009, Norfolk Southern filed comments.  On January 11, 2010, comments were filed by the Pennsylvania State Legislative Board of the United Transportation Union (“PSLB UTU”)

Norfolk Southern Comments

	In its comments, Norfolk Southern first requests that the Commission refrain from reconsidering its 1973 Order as unnecessary.  Norfolk Southern comments that it has initiated a complaint against the Commission[footnoteRef:1] on June 25, 2009, in the United States District Court for the Western District of Pennsylvania, at Civil Docket No. 09-835 CB “seeking among other things, a declaratory judgment that the 1973 order is preempted by federal law.”   Norfolk Southern alleges that “before filing the complaint, [its] representatives met personally with members of the Commission’s staff to discuss [the preemption issue] and the legal challenge contemplated by Norfolk Southern.” [footnoteRef:2]  However, Norfolk Southern never served the Commission with the June 25, 2009 complaint.    [1:  The UTU was not named as a defendant.]  [2:  This staff meeting took place on June 25, 2009, at which time staff advised Norfolk Southern representatives that it could seek reconsideration of the 1973 Order before the Commission.  Later that day, Norfolk Southern filed its complaint in District Court.] 


On September 18, 2009, Norfolk Southern filed a First Amended Complaint in District Court against the Commission, alleging the 1973 Order is preempted by federal law.[footnoteRef:3]  The Commission’s response to that complaint is due January 19, 2010.  Norfolk Southern comments that “allowing the federal preemption question to be decided expeditiously and conclusively in that forum [the District Court] will conserve the Commission’s resources.” [3:  The UTU was not named as a defendant.] 


Alternatively, Norfolk Southern comments that:  
	The Supremacy Clause of the United States Constitution[footnoteRef:4] nullifies state laws that “interfere with or are contrary to” federal law and authorizes Congress to preempt state and local regulation of a particular field.  Congress specifically declared in the Federal Railroad Safety Act of 1970[footnoteRef:5] (FRSA) that regulations relating to railroad safety shall be nationally uniform to the extent practicable, and that State laws regarding railroad safety are preempted where the Secretary of Transportation (acting through the FRA) “prescribes a regulation or issues an order covering the subject matter of the State requirement.”[footnoteRef:6]  In this instance, Congress intended the FRSA to preempt the field of railroad safety, and the FRA has prescribed a regulation covering the precise subject of point protection during shove movements.  The 1973 Order imposes a stricter standard for shove movement point protection than the FRA requires, by requiring a trainman to hang on the lead car of a shove movement.  Because the 1973 Order is irreconcilable with 49 C.F.R. § 218.99(e)(5), the 1973 Order is federally preempted and may not continue in effect. [4:  U.S. Const. art. VI, cl. 2.]  [5:  49 U.S.C. §§ 20101, et. seq.]  [6:  49 U.S.C. § 20106; see, e.g., National Association of Regulatory Utility Commissioners v. Coleman,    542 F.2d 11 (3d Cir. 1976).] 


As such, Norfolk Southern urges that, if considered, the Commission should rule that its 1973 Order has been preempted.






UTU Comments


	As noted, PSLB UTU filed comments to our Order.[footnoteRef:7]  In its comments, PSLB UTU reconstructs the legal and factual history of our 1973 Order.   Significantly, PSLB UTU comments that the Federal Regulation at 49 CFR § 218.99 governing shoving operations “preempts any state law, regulation or order covering the same subject matter except a provision necessary to eliminate or reduce an essentially local safety or security hazard that is not incompatible with the Federal Law, Regulation or Order.”  PSLB UTU then goes on to comment that the shove light regulation found at 49 CFR § 218.99 “merely grants the permission to utilize shove lights….  [but] does not occupy the field regarding local safety conditions or hazards….”   PSLB UTU comments that the conditions at the Conway Yard present unique safety hazards that require trainmen be positioned on the lead end of a shoving movement. [7:  The PSLB UTU prefaced its comments with questions regarding notice of this proceeding.  Notwithstanding the     PSLB UTU’s argument, we find that proper notice of this proceeding has been provided to the Union.   In any event, PSLB UTU has had actual notice since at least December 17, 2009 and has had the opportunity to respond to the Reconsideration Order.] 


Discussion


	Regarding Norfolk Southern’s first comment requesting that the Commission not reconsider its own order, we reject this comment since it is appropriate for the Commission to reconsider its 1973 Order given the change in law.  The Public Utility Code provides, in part, that “the Commission may, at any time, after notice and after opportunity to be heard…, rescind or amend any order made by it.” 66  Pa.C.S. § 703(g).  The Commission provided notice and opportunity to be heard to the successors in interest to the parties involved in the 1973 Order.  Where, as here, the continuing validity of a Commission adjudication and order is questioned due to a change in law, it is proper for the Commission to review its own order after first providing the parties to that adjudication notice and an opportunity to be heard.

Indeed, had the 2008 FRA regulations been in place at the time of issuance of the 1973 Order, it would have been incumbent upon the Commission to consider the effect of those regulations on that proceeding.  While Norfolk 
Southern has chosen to file suit in District Court to address this matter, that proceeding is based entirely on our 1973 Order.  The viability of our 1973 Order, given a change in federal law that occurred in 2008, is a matter properly before the Commission that should be addressed via reconsideration.

	As for Norfolk Southern’s second comment and the PSLB UTU’s comment regarding preemption of the 1973 Order, § 20106 of the Federal Railroad Safety Act of 1970, 49 U.S.C. §§ 20106, provides that laws, regulations, and other orders related to railroad safety shall be nationally uniform to the extent practicable.  Toward that end, §20106 provides that a state may adopt or continue in force a law, regulation, or order related to railroad safety until the Secretary of Transportation prescribes a regulation or issues an order covering the subject matter of the state requirement.  Pursuant to § 20106, a state may adopt or continue in force an additional or more stringent law, regulation or order related to railroad safety when it is necessary to eliminate or reduce a local safety hazard, is not incompatible with federal law, and does not unreasonably burden interstate commerce.  Pursuant to 49 C.F.R. § 218.4, the shoving regulations, promulgated at § 218.99, are governed by the preemption criteria established by 49 U.S.C.            § 20106. 

As previously noted, the 1973 Order required, inter alia, that shoving operations conducted at Norfolk Southern’s Conway Yard may only be conducted when a trainman is positioned on the lead car.  At that point in time, federal regulations were silent regarding shoving operations.  In February, 2008, the FRA issued final regulations governing shoving operations.  These regulations were then modified shortly thereafter in June, 2008, to include the provision of shove light systems.  Those regulations are set forth in full in Appendix A, attached hereto.

Based on our review of the record, the applicable federal law, and the comments, we believe that further development of the record is required.  Comments filed by the PSLB UTU raise legal and factual issues that must be addressed in order to resolve this matter.   Specifically, resolution of the         PSLB UTU’s allegations that the Federal regulations do not occupy the field regarding local safety conditions and that the Conway Yard presents unique local safety hazards, is critical to a determination of whether our 1973 Order is preempted.  Therefore, this matter is referred to our Office of Administrative Law Judge for expedited hearing and issuance of a Recommended Decision.   The fundamental issue to be determined is whether our 1973 Order is preempted by the Federal Regulation at 49 CFR § 218.99, which will require an examination of      49 CFR § 218.99 in its entirety, whether any local safety or security hazard exists warranting additional State regulation, whether the 1973 Order is incompatible with Federal law, and any other relevant issues.  THEREFORE,	

	IT IS ORDERED:

1. That this matter is referred to the Office of Administrative Law Judge for expedited hearing and issuance of a Recommended Decision.  The Recommended Decision should be presented for our consideration at the May 6, 2010 public meeting.

2. That a copy of this Order and our November 9, 2009 Reconsideration Order shall be served on the Norfolk Southern Transportation Company, the United Transportation Union, the Pennsylvania State 
Legislative Board of the United Transportation Union, and counsel.
[image: ]
BY THE COMMISSION


James J. McNulty
Secretary 






(SEAL)

ORDER ADOPTED:  January 14, 2010

ORDER ENTERED:  January 14, 2010	


APPENDIX “A”

§ 218.99 Shoving or pushing movements. 

(a)(1) Each railroad shall adopt and comply with an operating rule which complies with the requirements of this section. When any person including, but not limited to, each railroad, railroad officer, supervisor, and employee violates any requirement of an operating rule which complies with the requirements of this section, that person shall be considered to have violated the requirements of this section. 
(2) The following requirements for shoving or pushing movements do not apply to rolling equipment intentionally shoved or pushed to permit the rolling equipment to roll without power attached, i.e., free rolling equipment, during switching activities known as kicking, humping, or dropping cars. 
(b) General movement requirements
(1)Job briefing. Rolling equipment shall not be shoved or pushed until the locomotive engineer participating in the move has been briefed by the employee who will direct the move. The job briefing shall include the means of communication to be used between the locomotive engineer and the employee directing the move and how point protection will be provided. 
(2) No unrelated tasks. During the shoving or pushing movement, the employee directing the movement shall not engage in any task unrelated to the oversight of the shoving or pushing movement. 
(3) Point protection. When rolling equipment or a lite locomotive consist is shoved or pushed, point protection shall be provided by a crewmember or other qualified employee by: 
(i) Visually determining that the track is clear. The determination that the track is clear may be made with the aid of monitored cameras or other technological means, provided that it and the procedures for use provide an equivalent level of protection to that of a direct visual determination by a crewmember or other qualified employee properly positioned to make the observation as prescribed in this section and appendix D to this part; and 
(ii) Giving signals or instructions necessary to control the movement. 
(c) Additional requirements for remote control movements. All remote control movements are considered shoving or pushing movements, except when the 
remote control operator controlling the movement is riding the leading end 
of the leading locomotive in a position to visually determine conditions in the 
direction of movement. In addition to the other requirements of this section, 
(1) When initiating a remote control shoving or pushing movement:
(i) The remote control operator shall visually determine the direction the equipment moves; or 
(ii) A member of the crew shall visually determine the direction the 	equipment moves and confirm the direction with the remote control 	operator. If no confirmation is received, the movement shall be 	immediately stopped; and 
(2) If technology is relied upon, whether primarily or as a safeguard, to 
provide pull-out protection by preventing the movement from exceeding the limits of a remote control zone, the technology shall be demonstrated 
(i) To be failsafe; or 
(ii) To provide suitable redundancy to prevent unsafe failure. 
(d) Remote control zone, exception to track is clear requirements. After an initial track is clear determination has been made in an activated remote control zone, it is not necessary to make a new determination prior to each subsequent shoving or pushing movement provided that: 
(1) The controlling locomotive of the remote control movement is on the leading end in the direction of movement, i.e., the movement occurs on the pull-out end; 
(2) The remote control zone is not jointly occupied; and 
(3) The initial determination was made by a crewmember of either: 
(i) The remote control crew; 
(ii) A relieved remote control crew who has transferred the remote control zone directly to the relieving crew; or 
(iii) The last jointly occupying crew who directly communicates, i.e., not through a third party, to a remote control crewmember that the remote control zone is no longer jointly occupied and meets the requirements for track is clear. 
(e) Operational exceptions. A railroad does not need to comply with paragraphs (b) through (d) of this section in the following circumstances: 
(1) Push-pull operations when operated from the leading end in the direction of movement, i.e., push mode; 
(2) Shoving or pushing operations with manned helper locomotives or distributed power locomotives assisting a train when the train is being operated from the leading end in the direction of movement; 
(3) During the performance of roadway maintenance activity under the direct control of a roadway worker performing work in accordance with railroad operating rules specific to roadway workers; or 
(4) When the leading end of a shoving movement is on a main track or signaled siding, under the following conditions: 
(i) The train dispatcher gives authority or permission to make the movement and verifies that: 
(A) Another movement or work authority is not in effect within the same or overlapping limits unless conflicting movements are protected; and 
(B) A main track is not removed from service by a work authority within the same or overlapping limits; 
(ii) Movement is limited to the train’s authority; 
(iii) Movement shall not be made into or within yard limits, restricted limits, drawbridges, or work authority limits; 
(iv) Movement shall not enter or foul a highway-rail grade crossing or pedestrian crossing except when: 
(A) Crossing gates are in the fully lowered position; or 
(B) A designated and qualified employee is stationed at the crossing and has the ability to communicate with trains; or 
(C) At crossings equipped only with flashing lights or passive warning devices, when it is clearly seen that no traffic is approaching or stopped at the crossing and the leading end of the movement over the crossing does not exceed 15 miles per hour; and 
(v) Movement shall not be made into or within interlocking limits or controlled point limits unless the following conditions are met: 
(A) The signal governing movement is more favorable than restricting aspect; 
(B) Each signal governing movement into and through interlocking limits or controlled point limits shall be continuously observed by a member of that crew who is in a position to determine that the train’s movement has occupied the circuit controlling that signal as evidenced by that signal assuming its most restrictive aspect; and 
(C) The movement does not exceed the train’s length. 
(5) Shoving or pushing movements made in the direction of the circuited 
end of a designated departure track equipped with a shove light system, if 
all of the following conditions are met: 
(i) The shove light system is demonstrated to be failsafe; 
(ii) The shove light system is arranged to display a less favorable aspect when the circuited section of the track is occupied; 
(iii) Written procedures are adopted and complied with that provide for a reliable means of determining track occupancy prior to commencing a shoving or pushing movement; 
(iv) The track is designated in writing; 
(v) The track is under the exclusive and continuous control of a yardmaster or other qualified employee; 
(vi) The train crewmember or other qualified employee directing the shoving or pushing movement complies with the general movement requirements contained in paragraphs (b)(1) and (b)(2) of this section; 
(vii) All remote control shoving or pushing movements comply with the requirements contained in paragraph (c)(1) of this section; and 
(viii) The shove light system is continuously illuminated when the circuited section of the track is unoccupied. 

[73 FR 8498, Feb. 13, 2008, as amended at 73 FR 33902, June 16, 2008] 
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