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OPINION AND ORDER

BY THE COMMISSION:  

		Before us for consideration and disposition is the Petition for Time Extension (Petition)[footnoteRef:1] filed on November 12, 2009, by Reading, Blue Mountain & Northern Railroad Company (Railroad).  On November 23, 2009, Law Bureau Prosecutory Staff (Prosecutory Staff) filed an Answer to the Petition.  On December 7, 2009, White Haven Borough (Borough) filed an Answer to the Petition.  [1: 	The Railroad filed a document entitled “Petition for Reconsideration and/or Stay of Order Pending Appeal.”  For reasons that will be outlined below, this Petition will be considered as a Petition for Time Extension.] 


History of the Proceeding

		The history of this proceeding dates back to September 18, 2000, when the Borough filed a Formal Complaint against the Railroad concerning two specific areas along the Railroad’s tracks.  One of the areas involved the railroad trestle bridge at Susquehanna Street and the associated retaining walls.  

After hearings, the Recommended Decision of ALJ Richard Lovenwirth was issued on October 10, 2001.  By Opinion and Order entered February 8, 2002, the Commission, inter alia, sustained the Complaint relative to the Susquehanna Street below-grade crossing and associated retaining walls.  That Opinion and Order also directed, in pertinent part, as follows:

5.	[The Railroad] shall, within nine months of the entry of this Opinion and Order, furnish all material and do all work necessary to cut and remove all trees growing around the Susquehanna Street Bridge and between its tracks and the retaining walls along the track approaching the bridge.

					 *	*	*

9.	[The Railroad] shall, within twelve months . . . perform an in-depth inspection and evaluation of the stone retaining walls along its tracks leading from the Susquehanna Street railroad bridge and prepare and submit to this Commission and each party of record a written report of its in-depth inspection and evaluation of the retaining walls including an evaluation of the stability of the stone walls, locations of failures or potential failures, reasons for failures or bulges in the walls, recommendations for prevention of future problems and recommendations for any necessary repairs including cost estimates for said work.

*	*	*
19.	That, upon the submission of the in-depth inspection and load rating analysis report of the bridge and the in-depth inspection and evaluation report of the retaining walls, a further hearing be held to consider the reports and their recommendations and any other issues involved.

The Railroad employed an engineer, Mr. Timothy S. Benner, P.E., to inspect the retaining wall and to make recommendations as to how to maintain the integrity of the wall during its remaining service life.  The engineer’s report (the Benner Report), dated June 21, 2004, was provided to the Railroad and to the other Parties of record.  The Benner Report indicated that the retaining wall was decrepit and in need of repair and/or replacement.  

		When efforts to resolve the issues proved unsuccessful, Prosecutory Staff, on behalf of the Bureau of Transportation and Safety (BTS), submitted a Letter to ALJ Jandebeur which averred that the Railroad had failed to make the necessary repairs in order to comply with the Commission’s order.  The Letter also recommended that a hearing be scheduled.

		On October 18, 2006, a hearing was held attended by the Borough, Prosecutory Staff, Pennsylvania Department of Transportation (PennDOT), and the Railroad.  PennDOT was subsequently released from this proceeding with respect to the issues related to the retaining wall.  Tr. at 103.    

At the hearing, the Borough, Prosecutory Staff and the Railroad agreed that the retaining wall was the sole issue which needed to be addressed.  The Borough and Prosecutory Staff agreed that the recommendations contained in the Benner Report had not been implemented and that the Railroad should immediately undertake to do the recommended work.  The Railroad took the position that the retaining wall is sufficient as it stands and that continued monitoring is all that is necessary.

In her Recommended Decision, issued on November 8, 2007, the ALJ concluded, inter alia, that the Railroad should prepare complete and detailed construction plans for the replacement of the retaining wall and that the Railroad should, thereafter, be directed to do the necessary work at its sole cost and expense.  R.D. at 19.  Prosecutory Staff and the Railroad filed Exceptions to the Recommended Decision, and the Borough filed Reply Exceptions to the Exceptions of the other Parties.

By Order entered herein on February 19, 2008, the Commission, inter alia, adopted the Recommended Decision of ALJ Jandebeur, as modified, and denied the Railroad’s Exceptions thereto.  

On August 1, 2008, the Railroad filed a Petition for Reconsideration, to which the Borough filed a Reply.  In its Petition for Reconsideration, the Railroad sought relief from the Commission’s February 19, 2008 Order which, as noted above, directed the Railroad to replace, at its sole cost and expense, the 171-foot retaining wall approaching the Susquehanna Street Bridge in the Borough.  That Order also instructed the Railroad to submit, simultaneously with the construction plans for the replacement project, at its sole cost and expense, to all parties for examination, and to the Commission for approval, a structural engineer’s evaluation and report of the timber bin wall (TBW Report), as referenced at page five of the Benner Report.  The work on the retaining wall was to be completed within one year of the date of entry of the Order, that is, by February 19, 2009.

By Order entered on April 30, 2009, the Commission denied the Railroad’s Petition for Reconsideration.  However, due to an administrative oversight, the April 30, 2009 Order was not timely served on the parties to this proceeding.  The April 30, 2009 Order directed that the relevant work be completed by August 31, 2009.  To remedy the oversight, the April 30, 2009 Order was served on the parties via Secretarial Letter dated October 21, 2009.  The Secretarial Letter directed that, in view of the lack of timely service of the April 30, 2009 Order, the deadline to complete the relevant work was extended until February 26, 2010.

The Railroad filed the instant Petition seeking an extension of time as above noted.  Prosecutory Staff and the Borough each filed Answers to the Petition.  
		
Discussion

		We note that Section 1.15 of our Regulations, 52 Pa. Code § 1.15, confers upon us the authority and discretion to grant an extension of time.  Section 1.15 provides, in pertinent part, as follows:

		§ 1.15.  Extensions of time and continuances

		(a)	Extensions of time shall be governed by the following:

			Except as otherwise provided by statute, whenever under this title or by order of the Commission, . . . an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before the expiration of the period originally prescribed or as previously extended.  Upon motion made after the expiration of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act. 

As noted above, our Secretarial Letter of October 21, 2009, extended the deadline to complete the relevant work herein until February 26, 2010.  In its Petition, the Railroad avers that the inclement weather of winter will not permit the work to be completed by the deadline date.  Further, the Railroad offered an engineer’s opinion that “undertaking this project in the dead of winter would expose the construction crew to unnecessary danger, making the undertaking far more expensive than would be the case if construction proceeded in the late spring.”  Petition at 2; Railroad Exh. “A.”  

The engineer’s opinion emphasized that a winter project would greatly increase the probability of construction failure because of the impact of low temperatures upon the curing action of the very large quantity of concrete which this project will require.  The engineer concluded that construction could take place in March through April.  Railroad Exh. “A.”  The Railroad opines that the relevant work could commence on or about April 15, 2010, and that it could be completed no later than October 15, 2010.  Petition at 2.  Accordingly, the Railroad requests that the deadline for the instant project be extended until October 15, 2010.

		In its Answer, Prosecutory Staff submits that an extension until October 15, 2010, would create an unnecessary delay in the completion of the project.  Prosecutory Staff avers that it would instead agree to an extension until May 1, 2010.  Answer at ¶ 4.  Prosecutory Staff also points out that the Railroad’s request for an extension of time to complete construction due to inclement weather should have no impact on its obligation to submit to all parties for examination, and to the Commission for approval, the TBW Report, as referenced at page five of the Benner Report.  The deadline for that Report should remain February 26, 2010.  Prosecutory Staff Answer at ¶ 5.

		In its Answer, the Borough agrees with Prosecutory Staff’s position that extending the deadline to complete the work until October 15, 2010, would create an unnecessary delay in the completion of construction.  The Borough also agrees with Prosecutory Staff that an extension until May 1, 2010, would be reasonable.  Borough Answer at ¶ 4.

		On review, we conclude that Prosecutory Staff’s proposed deadlines for this project are reasonable, and they will be adopted.  We note that this project commenced in 2000, and should be completed as soon as practicable.  Preparation work can be undertaken in the winter.  Giving due respect to the concerns expressed in the engineer’s report (Railroad’s Exhibit “A”), we note that an extension until May 1, 2010, would allow for the construction crew not to have to pour concrete in the winter.

		Inclement weather, however, is not a concern relative to the deadline for the submission of the TBW Report.  Accordingly, there is no reason for the deadline for that Report not to remain February 26, 2010.  The instant Petition, therefore, will be granted, in part, and denied, in part; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Extension of Time filed by Reading, Blue Mountain & Northern Railroad Company on November 12, 2009, is granted, in part, and denied, in part, as outlined in this Opinion and Order.  
	
		2.	That Reading, Blue Mountain & Northern Railroad Company shall submit, at its sole cost and expense, to all parties for review, and to the Commission for approval, a structural engineer’s evaluation and report of the timber bin wall, as referenced at page 5 of the Benner Report, by February 26, 2010.

3.	That Reading, Blue Mountain & Northern Railroad Company shall, at its sole cost and expense, complete work on the replacement of the 171 foot retaining wall approaching the Susquehanna Street Bridge, in White Haven Borough, by May 1, 2010.
[image: ]
BY THE COMMISSION,



							James J. McNulty
							Secretary

(SEAL)

ORDER ADOPTED: January 14, 2010

ORDER ENTERED:  January 14, 2010
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