BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
F. Marlene Slota
:



:

v. :
C-2008-2038187


:

PPL Electric Utilities Corporation
:

:

Initial Decision
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS

On April 21, 2008, F. Marlene Slota (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging that she had experienced damaging power surges, and that she believed the power company should replace her television.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 2355991.
  Case No. 2355991 was verbally closed on April 10, 2008, with an explanation to Ms. Slota, that the Public Utility Commission (PUC) cannot award damages.  On May 19, 2008, the Respondent filed an Answer denying the material allegations of the Complaint, and submitting a Preliminary objection noting that the PUC does not have authority to award damages.  ON November 13, 2008, the Preliminary Objection was granted in part and denied in part.  The portion of the Complaint seeking monetary damages was dismissed.  The remainder of the Complaint was set for resolution conference or mediation.   Mediation was unsuccessful and the matter was assigned to me for formal hearing on the merits.
By Hearing Notice dated June 1, 2009, the parties were notified that an Initial Hearing in this case was scheduled for July 9, 2009.  The hearing convened as scheduled.  The Complainant appeared pro se, her husband Robert Slota testified on their behalf, and presented no exhibits.  Andrew Ralston, Esq., represented the Respondent, which sponsored two (2) exhibits that were admitted into the record.  No briefs were filed.  The record closed on 
August 9, 2009.
FINDINGS OF FACT

1. The Complainant receives service from the Respondent at 207 Battin Street, Dunmore, Pennsylvania.  (Complaint).
2. The Complainant agreed that they receive “good” electrical service.  
NT 10.

3. The Complainant experienced a power surge on February 28, 2008, at 10:40 -10:42 p.m., that damaged their television and their computer.  NT 11, 13, 32.

4. That a power outage occurred on February 28, 2008, at approximately 10:40 p.m., causing over 1,900 customers to lose power is not in dispute.  NT 26-27, 36.
5. On February 28, 2008, the Respondent’s feeder circuit number 26103, experienced an outage.  This outage was communicated to the Respondent as customers calling in to say they have no power.  The break in power was caused by an overhead lighting arrester.  The Respondent sends out “the trouble men.”  The failed equipment, an arrester, is no higher than 12” and is on 4-5 miles of circuit, thus hard to locate.  NT 37, 38 PPL Exh. 1
6. The Complainant placed numerous telephone calls to the Respondent concerning the damaging power surge.  NT 18.
7. On March 14, 2008, the Complainant spoke with Respondent’s employee William Wood, who indicated to the Complainant that the Respondent would not pay for a damaged television.  NT 19.
8. William Wood, an engineer for the Respondent testified on the Respondent’s behalf.  NT 35.
9. The weather on February 28, 2009 was cold and icy.  NT 39.
10. The failing arrester may have been damaged on February 28, 2009, or the actual damage may have occurred at an earlier time but failed on February 28th.  NT 39-40.

11. It is William Wood’s opinion that lightning caused the arrester failure.  NT 41.
12. The arrester is a piece of equipment that is specifically on the Respondent’s system to protect it from lightning.  NT 43.

13. The Respondent’s system is often hit by lightning because the system is often the highest thing in the area.  NT 43.
14. A “surge” is not when home lights flicker; that is a “momentary fault.”  NT 47.
15. A “momentary fault” is not too much voltage; a “surge” is too much voltage going through the lines.  NT 47-50.

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Publ. Util. Comm’n, 489 Pa. 109 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



Finally, the offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

Service:
There is not dispute that on February 28, 2009 at approximately 10:42 at night, the Respondent’s service at the Complainant’s home failed.  The Respondent contends that the break in service was caused by lightning, either on that same day or at an earlier time.  The Complainant contends that the Respondent’s service was at fault.  I do not agree.
William Wood, an engineer with the Respondent explained the difference between what Complainant continually referred to as a “surge” and what happened on their line on February 28, 2009 that the Respondent called a “fault.”  A surge is too much voltage going through the lines and would likely cause the lines to begin to melt if not flipped off.  A fault is a momentary break in power to allow the lines to restart after a non damaging event such a lightning touch, or a squirrel on the lines.  The fault that occurred here was caused by an arrester failing.  Either a surge or a fault can occur and are not by themselves an indication of poor service.  
Here, the manner in which service was broken indicated to William Wood that lightning hit the lines, either on February 28th, or earlier.  Lightning hitting the lines and causing an outage does not indicate poor service.  The Complainant did not rebut Wood’s contention other than to express his disagreement.  The Complainant did not provide any evidence that Wood’s contention as an engineer was incorrect or unsound, he merely disagreed.  The Complainant did not provide any evidence of poor service.  To simply disagree is insufficient.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  The Complainant failed to meet his burden of proof and his complaint will be dismissed in the ordering paragraphs below.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.
As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.
As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).

4. 
Nothing in this Formal Complaint indicated inadequate, unsafe or unreasonable service by the Respondent.

ORDER

THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of F. Marlene Slota at Docket No. 

C-2008-2038187 is dismissed.
2. That the Secretary’s Bureau mark Docket No. C-2008-2038187 closed.

Date:
December 22, 2009



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� Judicial Notice taken of BCS Case No. 2355991.  NT 25.
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