BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Charles Weaver, Jr.



:







:


v.




:

       C-2009-2120592







:

UGI Penn Natural Gas, Inc.


:

ORDER DENYING MOTION TO DISMISS
HISTORY OF THE PROCEEDING



On July 22, 2009, Charles Weaver, Jr. (Complainant) filed a formal Complaint with the Commission against UGI Penn Natural Gas, Inc. (UGI Penn or Respondent or utility) alleging that prior to moving from his residence at 1400 Pine Street, Apartment B, Berwick, he realized that he had been paying for the common area located between Apartments A and B, and that he called the utility to request that the usage be investigated.  He asks that his current gas and electric arrearage from the Pine Street address be refunded to him plus interest, as well as the bills that he paid while living there from October 1, 2005 to July 15, 2008.  


On August 11, 2009, Respondent filed its Answer and Motion to Dismiss, along with the entry of appearance of counsel.  The Answer admits that gas service began at the 1400 Pine Street address on October 3, 2005, and that a final bill was issued to the Complainant for service at that address on June 10, 2008, when a new gas account was opened for him at 213 East 8th Street, Rear Unit A, Berwick.  Respondent transferred a balance of $149.85 from the Pine Street address to the 8th Street address.  Respondent admits further that Complainant sent a letter to the utility dated August 19, 2008 stating that the charges for the common area at the Pine Street address needed to be charged to his former landlord.  On September 1, 2008, Respondent sent a letter indicating that it could not respond to the allegations because the account had been closed for two months, and recommended that the Complainant contact the landlord on his own.  


In the Motion to Dismiss, Respondent states that the Commission can only hear matters dealing with the reasonableness, adequacy and sufficiency of public utility services, that a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint, and that the Respondent cannot apply a foreign load solution since the Complainant no longer resides at the subject address.  


Complainant did not file a response to the Motion to Dismiss, and the time for filing such a response has run.  


On January 20, 2010, a telephone hearing notice was issued which set the initial telephonic hearing for February 23, 2010 and assigned the matter to me.  The Motion to Dismiss is ready for disposition.

DISCUSSION



A motion to dismiss based on lack of Commission jurisdiction which is filed with the Respondent’s answer is a preliminary objection, permitted under Commission regulations.
  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Therefore, the preliminary objections can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.



Here, the utility has averred in the preliminary objection that the Complaint does not deal with the reasonableness, sufficiency or adequacy of natural gas service nor state how Respondent is responsible for the problem described.  Patterson v. Bell Telephone Company of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  Since the Complainant has moved from the location where the foreign load was alleged, the utility cannot investigate the complaint nor resolve the underlying issue, and the Commission has no jurisdiction to provide relief.  Motion to Dismiss ¶¶ 4-5.


While the utility may ultimately prevail, the pleadings do not support dismissal at this point in the litigation.  A preliminary objection based on lack of Commission jurisdiction must be based on the facts as they appear on the Complaint.  The Complaint states that the Complainant contacted the utility regarding the foreign load issue before he moved from the Pine Street address, which, if proven at the hearing, will support a finding that the utility should have acted at that time.
  It is also possible that the utility can prove that the reporting did not occur until after the Complainant moved, but the facts on the face of the Complaint must be assumed to be true in order to evaluate a preliminary objection.
  



However, facts averred in a preliminary objection may not be used to support the preliminary objection.     

Complainant is advised that the Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978), 1978 Pa. Super LEXIS 3125; Pa. Dept. Of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962), 1962 Pa. Super. LEXIS 654.  The Public Utility Code does not confer the authority to grant monetary damages to a complainant.  Feingold v. Bell of PA., 777 Pa. 1, 282 A.2d 1191 (1977), 1977 Pa. LEXIS 957. 



Accordingly, the Motion to Dismiss is denied, and the evidentiary hearing will be held as scheduled.  
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss filed by UGI Penn Natural Gas, Inc. in the case captioned Charles Weaver, Jr. v. UGI Penn Natural Gas, Inc. at PUC Docket No. C-2009-2120592 is denied.



2.
That the evidentiary hearing in the case captioned Charles Weaver, Jr. v. UGI Penn Natural Gas, Inc. at PUC Docket No. C-2009-2120592 be held as scheduled.
Dated:  January 22, 2010



___________________________________








Susan D. Colwell








Administrative Law Judge
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� Motions for summary judgment or judgment on the pleadings are filed after pleadings are closed.  52 Pa. Code § 5.102.


� Whether the Commission can grant the specific remedy sought is not conclusive.  If there is a remedy that can be granted, the Complaint will not be dismissed. 


� In addition to preliminary objections, a party may state facts in new matter, which may be assumed to be true if unopposed in support of a motion for judgment on the pleadings filed after the pleadings are closed.  
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