BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Robert & Cecilia Merritt 


:







:


v.




:

C-2009-2142888







:

PECO Energy Company


:

ORDER GRANTING PRELIMINARY OBJECTIONS AND DIRECTING

COMPLAINANTS TO FILE A MORE SPECIFIC PLEADING

HISTORY OF THE PROCEEDING



On November 20, 2009, Cecilia Merritt (Complainant)
 filed a formal Complaint against PECO Energy Company (PECO or Respondent or utility) which indicates with a box checked on the formal complaint form that there are incorrect charges on her bill.  There is no explanation for the statement checked on the form.  Instead, there are attachments to the Complaint which refer to a foreign wiring situation.


On December 16, 2009, PECO filed its Answer and New Matter, which points out that PECO can only respond to what it assumes the Complaint to be and not to specific allegations.  In New Matter, PECO states that it transferred the account from the tenant to the landlords on April 14, 2009, after the discovery of foreign load, which it is required to do by the Public Utility Code.  With its Answer and New Matter, PECO simultaneously filed Preliminary Objections based on insufficiency of the complaint. 


The time for filing a response to the New Matter and Preliminary Objections has run, and Complainant has not filed a response.  The Preliminary Objections are ready for decision.

FINDINGS OF FACT


1.
Complainant is Cecelia Merritt, 2021 W. Stenton, Philadelphia PA 19138.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electric and gas service in the Commonwealth of Pennsylvania.



3.
The subject account is for service at 238 E. Collom Street, Philadelphia PA  19144.


4.
On November 20, 2009, Complainant filed a formal Complaint on which there is checked, “There are incorrect charges on my bill.”



5.
No narrative explanation of the facts of the Complaint accompanies the Complaint form.  



6.
There are numerous documents attached to the Complaint which appear to support an objection to PECO’s finding that there was foreign load at 238 E. Collom Street.



7.
The PECO bill attached to the Complaint lists Merritt LLC Remax as the customer at the 238 E. Collom Street address.

DISCUSSION


Preliminary objection is permitted under Commission regulations.  52 Pa. Code 

§ 5.101.  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.

(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



The Commission’s regulations provide that the content of a formal complaint must include “A clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation,” and “A clear and concise statement of the relief sought.”  52 Pa. Code § 5.22(1)(5) and (6).  The subject Complaint states no facts at all.


The Commission’s rule is based on Pennsylvania’s Rule of Civil Procedure 1019, which requires a plaintiff to plead all the facts that he must prove in order to achieve recovery on the alleged cause of action.  The pleading must be sufficiently specific so that the defending party will know how to prepare his defense. Department of Transportation v. Shipley Humble Oil Co., 29 Pa. Commw. 171, 370 A.2d 438 (Pa. Cmwlth. 1977).  Pennsylvania is a fact pleading, rather than notice, state.  Thus, the pleadings should conform to the elements necessary to state a cause of action.  Pappert v. Tapp Pharmaceuticals, et al., 868 A.2d 624; 2005 Pa. Commw. LEXIS 39.


Here, it is clear that the complaint does not contain sufficient factual detail to permit the opposing party an opportunity to formulate a meaningful response.  “There are incorrect charges on my bill,” describes many scenarios, and it is not reasonable to expect the utility to know which one to address.  Nor can the adjudicator determine if the burden of proving Complainant’s case has ultimately been met if there is no actual averment set out in the Complaint.  Rather, the facts must be set forth in sufficient detail to: (1) allow the utility to respond to them; and (2) allow the utility to prepare its defense; and (3) allow the adjudicator to recognize an actionable complaint.  The Preliminary Objection will be granted, and the Complainant will have ten days from the date of this Order to file an Amended Complaint that complies with the requirements.


It bears mentioning that an individual may represent herself, but Complaints filed on behalf of a partnership, corporation, trust, joint venture, other business organization, trustee, legal representative, receiver, agency, governmental entity, municipality or other political subdivision must be filed by an attorney licensed to practice law in the Commonwealth.  52 Pa. Code § 1.22, § 1.23.  While it is uncertain whether the customer complainant is an individual representing herself or an individual representing an entity which needs to be represented by an attorney, Complainant is advised that the amended complaint should make this clear.  If the real customer here is an incorporated entity or any entity other than an individual or sole proprietorship, then the amended complaint MUST be signed by an attorney.  Failure to have an attorney where one is required by law will result in the dismissal of the Complaint.


Finally, the Respondent filed an Answer and New Matter with its Preliminary Objections.  It states:

Due to these infirmities in the Complaint, it is difficult to craft a targeted Answer.  PECO is therefore filing, along with this Answer, a Preliminary Objection requesting a more specific pleading.  Normally, PECO would await a ruling on that Preliminary Objection and not file an Answer until it had obtained a ruling and, hopefully, a revised Complaint that more clearly articulates the relief requested in this matter.  However, because Complainants have previously contacted PECO regarding this matte, PECO does have some background regarding the general foreign wiring dispute involved here.  It is therefore providing the information available to it in this Answer.  However, PECO reserved the right to amend its Answer if and when the Commission grants its contemporaneous request for a more specific pleading.
PECO Answer at 2.



While appreciating the efforts of the utility to address the anticipated facts, those efforts are misplaced.  First, I would be remiss if I did not point out that if a meaningful answer can be formulated, then the complaint must be specific enough.  Here, the answer is not meaningful since it is based on conjecture and speculation.  Further, even if the Preliminary Objections were denied, Respondent would be given 20 days in which to file its responsive pleading.  It is also possible that a complainant will file a formal complaint with different issues than were raised previously with the utility.  The only way to know the subject matter of the complaint is to read it.  If it is insufficient, then the complainant must file it again, this time with enough facts listed on the complaint to support a finding that the utility has not provided adequate, safe, efficient and/or reasonable service.  66 Pa. C.S. § 1501.


Even if the information in the answer would adequately address the Complainant’s issues, the inclusion of the information in the answer would not cure the defect in the pleadings caused by the failure of the Complainant to include them in the Complaint.  
It is, after all, only those allegations in the Complaint which Respondent must defend against.  Therefore, it is necessary for the Complainant to set them out in sufficient factual detail in order to permit the Respondent the opportunity to formulate a meaningful response.  


Accordingly, the preliminary objection is granted.  Complainant is directed to file an amended complaint within ten days of this Order or the complaint will be dismissed.  The Amended Complaint will be signed by an attorney licensed to practice law in the Commonwealth if the entity on whose behalf the Complaint is filed is any entity other than an individual or a sole proprietorship, or the Complaint will be dismissed.  

CONCLUSIONS OF LAW



1.
Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  



2.
Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



3.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  



4.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  



5.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997), 1997 Pa. Commw. LEXIS 148.  



6.
The averments in the Complaint are insufficient to enable Respondent to formulate a meaningful response.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objection filed by PECO Energy Company in the case captioned Robert & Cecelia Merritt v. PECO Energy Company, filed at PUC Docket No. C-2009-2142888, is granted.



2.
That Cecelia Merritt shall file an Amended Complaint within ten (10) days of the date of this Order which sets forth the factual allegations of her Complaint in sufficient detail to permit PECO Energy Company to formulate a meaningful response.



3.
That failure of Cecelia Merritt to file an Amended Complaint within ten (10) days of this Order shall result in the dismissal of the Complaint.
Dated:  January 25, 2010



__________________________________








Susan D. Colwell








Administrative Law Judge
C-2009-2142888 - Robert & Cecelia Merritt v. PECO Energy Company
Robert & Cecelia Merritt 

2021 W Stenton Street
Philadelphia PA  19138
215.327.4888 

Ken Massey Esquire
PECO Energy Company
2301 Market Street  S23-1
PO Box 8699
Philadelphia PA  19101-8699
215.841.6841
� Although the formal complaint form lists “Cecelia Merritt” as the Complainant, and Robert Merritt was only listed in the space provided for “utility service provided to a different address,” the case was docketed with “Robert and Cecelia Merritt” in the caption as complainants.   
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