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OPINION AND ORDER
BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions, filed by Terrell B. Jones (Mr. Jones) on October 26, 2009, to the Initial Decision (ID) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on October 19, 2009.  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL), on November 12, 2009.

History of the Proceeding



On June 18, 2009, Mr. Jones filed a Formal Complaint (Complaint) before the Commission against PPL alleging that there were incorrect charges on his bill, that he believed there was foreign load, and that he would like a payment agreement.  



PPL filed its Answer on July 9, 2009, denying the allegations of the Complaint.  



On August 5, 2009, a Telephone Hearing Notice was issued, which set the initial telephonic hearing for Tuesday, October 6, 2009, at 10:00 AM.  On that same day, the ALJ issued a prehearing order, which set forth the procedural requirements for a formal hearing before the Commission.  Both were returned as undeliverable, and, upon scrutiny, it appeared that they had been sent to the wrong address.  According to the Initial Decision, both were re-sent to the address provided by Mr. Jones on his Complaint and neither was returned as undeliverable.  ID at 1-2.


On September 25, 2009, a corrected telephone hearing notice was issued which changed only the location of the office from which the telephonic hearing would originate.  ID at 2.


On October 6, 2009, the ALJ called the telephone number listed on the Complaint at 10:00 AM and was informed by a recorded message that the subscriber was not accepting any messages.  The ALJ also called a different number for Mr. Jones given to her by counsel for PPL.  Again, a recorded message informed the ALJ that the subscriber was not accepting any messages.  ID at 2.


PPL, which was represented by counsel, submitted seven exhibits for the record and had a witness prepared to testify.  PPL’s counsel moved for dismissal of the case for failure to prosecute.  The ALJ granted PPL’s motion.  The record closed at the end of the hearing.  ID at 2.  The ALJ issued an Initial Decision on October 19, 2009, that dismissed Mr. Jones’ Complaint with prejudice for failure to prosecute.  Mr. Jones filed Exceptions on October 26, 2009, and PPL filed Reply Exceptions on November 12, 2009.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
The ALJ made eleven Findings of Fact and reached eight Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The hearing notices that were initially sent to Mr. Jones were returned by the United States Postal Service.  Thereafter, the notices were re-sent, supposedly to Mr. Jones’ correct address, and they were not returned by the Post Office.  As a result, the ALJ presumed that Mr. Jones received the Commission’s notices of the hearing.  Berkowitz v. Mayflower Securities, Inc., 317 A2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. 1982); Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. 1997).


Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Order entered November 16, 1993).
In his Exceptions, Mr. Jones states that he did not receive any phone calls from the ALJ and that he was available for the hearing.  Mr. Jones expresses his wish for a hearing with another ALJ in this matter.
PPL replies that the ALJ properly held that Mr. Jones’ failure to appear was unexcused and, since Mr. Jones failed to meet his burden of proof at the hearing, the ALJ properly dismissed his Complaint.  
There are three kinds of notice: (1) statutory, i.e., made so by legislative enactment; (2) actual, which brings the knowledge of the fact directly home to the party; or (3) constructive, where an individual could have discovered a fact by due diligence.  Black’s Law Dictionary 1061 (6th ed. 1990).  When the Commission fixes the time and place of a hearing, the Commission “shall service notice thereof upon parties of interest.”  66 Pa. C.S. § 703(b).  
We note that Mr. Jones’ Exceptions do not aver that he did not receive notice of the hearing.  Nevertheless, considering that Mr. Jones is a pro se complainant, we will not limit our inquiry to issues raised by the Exceptions.  In any event, this Commission’s decision must be supported by substantial evidence in the record.  An examination of the official file in this proceeding did not disclose whether Mr. Jones received the statutory notice to which he was entitled.


Ordinarily, when the Commission’s hearing notices informing the parties of the date and time of the hearing are mailed to the parties and are not returned by the United States Postal Service, it is presumed that the parties received the Commission’s notice of the hearing.  However, for this presumption to be valid, we conclude that the notice must be sent to the address that is listed on the complaint or is otherwise provided by the complainant.  In this instance, however, the address that appears on Mr. Jones’ Complaint does not match the address for Mr. Jones that is listed on the certificates of service that are included in the official file.  Mr. Jones’ address is listed as 2601 Market Street on the Complaint, in Finding of Fact No. 1 of the ALJ’s Initial Decision and on PPL’s certificate of service.  However, the address listed for Mr. Jones on every certificate of service from the Commission contained in the official file for this case is 260 Market Street.  There is no evidence of record supporting the ALJ’s finding that notices of the hearing were re-sent to the Complainant’s address as given in the Complaint.  


Because of the error in the listing of Mr. Jones’ address in the official file, we conclude that Mr. Jones may not have received adequate notice of the hearing despite the ALJ’s efforts to correct the address on the certificate of service after the prehearing order and notice of hearing were returned to the Commission.  ID at 1-2.  We do know, however, that Mr. Jones received a copy of the Initial Decision, despite the incorrect address listed on the certificate of service, because the Initial Decision was sent by certified mail and the return receipt dated October 22, 2009, was signed by Mr. Jones and returned to the Commission.  However, there are no return receipts for the prehearing order and hearing notices in the file, so we cannot say with certainty that Mr. Jones received adequate notice of the hearing.  Accordingly, we shall grant Mr. Jones’ Exceptions and remand this matter for further hearing to the OALJ.

Conclusion


Based on the record of this proceeding, we shall grant Mr. Jones’ exception to the extent that we shall vacate the ALJ’s Initial Decision, and remand this proceeding to the Office of Administrative law judge for hearing and other action as deemed appropriate; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Terrell B. Jones to the Initial Decision of Administrative Law Judge Susan D. Colwell are granted, consistent with this Opinion and Order.


2.
That the Initial Decision of Administrative Law Judge Susan D. Colwell issued October 19, 2009, is vacated, consistent with this Opinion and Order.



3.
That this matter shall be remanded to the Office of Administrative Law Judge for further hearing and other appropriate action.
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BY THE COMMISSION








James J. McNulty








Secretary
(SEAL)
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