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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions filed by Deborah Brown (Complainant) on November 22, 2009, to the Initial Decision (ID) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on November 2, 2009.  No Reply Exceptions were filed. 

Background

On or about April 9, 2008, the Complainant initiated residential electric service at 1722 South 65th Street, in Philadelphia.  PECO requested a deposit of $85.00, payable over three monthly bills and imposed a $6.00 connection charge.  PECO also transferred $11,356.60 to the new account for unpaid balances accrued by the Complainant under prior accounts and $1,873.85 for late payment fees accumulated prior to April 9, 2008.  PECO Exh. 2. 

PECO provided the following service address history which reflects the accumulation of the $13.897.68 arrearage which is comprised of $11,356.60 for prior accounts, $1,873.85 in late payment fees and the $667.03 arrearage on the current account:

	Service Address
	Service Dates
	Unpaid Balance
	Address Balance where Transferred and Date of Transfer

	5030 Spruce St.
	07/08/00 – 11/01/04
	$ 1,631.35
	320 North 62nd St.  01/05

	404 North 52nd St.
	11/16/01 – 7/20/04
	$ 6,022.45
	320 North 62nd St.  10/04

	1722 South 65th St.
	1/14/04 – 7/21/04
	$ 1,461.20
	320 North 62nd St.  10/04

	320 North 62nd St.
	4/03/01 – 7/21/04
	$628.46
	New account at same address. 10/04

	320 North 62nd St.
	7/21/04 – 8/25/05
	$ 11,356.80
	1722 South 65th St.
04/08

	1722 South 65th St.
	4/9/08 – 8/5/09
	$ 13,897.68
	


PECO Exh. 1

Ms. Brown testified that all but the last address listed, supra, were investment properties that the Complainant never lived in.  She also testified that only the North 52nd Street address had tenants.  The other three properties were vacant.  She stated that she initiated service at these properties but did not remember if she ever requested that service be terminated.  She explained that she purchased these properties with the expectation of renovating and reselling them.  Tr. 25-33.  

Ms. Brown was not a customer of PECO between August 2005 and April 2008.  She requested that service at 1722 South 65th Street be placed in her name on April 9, 2008.   Tr. at 50.

History of the Proceeding

On March 23, 2009, Deborah Brown filed a Formal Complaint (Complaint) against PECO Energy Company (PECO) that alleged that there are incorrect charges on her bill.  She requested that PECO provide one bill for the period 2008 to the present and one bill for the $11,000 PECO claims she owes from January 2004.  She also requested that PECO provide copies of the actual bills that led to her arrearage.

On April 30, 2009, PECO filed an Answer to the Complaint (Answer) which denied that there are incorrect charges on the bill.  PECO explained that Deborah Brown has initiated service at six different addresses and she failed to pay her bill in full at each address.  PECO submits that the Complainant’s unpaid balances were transferred to her current account resulting in her current balance of $13,969.96.  Answer at 1-2.

On July 31, 2009, a hearing was held in Philadelphia before the ALJ.  Ms. Brown appeared pro se, testified on her own behalf and introduced six exhibits.  PECO was represented by Counsel, presented the testimony of one witness, and submitted three exhibits.  

Briefs were filed by the Complainant and PECO on August 31, 2009.  Reply Briefs were filed by the Complainant on September 10, 2009 and by PECO on September 15, 2009. 

On November 2, 2009, the ALJ issued an Initial Decision wherein he dismissed the Complaint because the Complainant did not meet her burden of proof. 

The Complainant filed Exceptions on November 22, 2009.  No Reply Exceptions were filed. 

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in her Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).
		
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to PECO.  If the evidence presented by PECO of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Order entered April 8, 1988).

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]In his Initial Decision, the ALJ made eight Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her first Exception, the Complainant avers that she did not have an opportunity to reply to PECO’s Reply Brief and the Reply Brief was filed late.  She indicated that PECO Reply Brief was due on September 15, 2009, but the copy sent to her was postmarked September 16, 2009.  She argues that PECO’s Reply Brief should not be considered in the Initial Decision. 

Our Regulations at 52 Pa. Code § 5.502 do not provide for a response to a party’s brief beyond a response to an initial brief.  Moreover, at the conclusion of the hearing, the ALJ explained the procedure and timing of briefs and reply briefs to Ms. Brown. Tr. at 63-66.  PECO’s Reply Brief was filed at the Commission on September 15, 2009, and the copy of the envelope that Ms. Brown submitted as evidence of the late service to her has no postmark.  Therefore, we reject the Complainant’s Exception that PECO’s Reply Brief should not have been considered by the ALJ.

In her Main Brief, Ms. Brown argued that PECO does not have the “legal authority to place charges totaling $13,480.01 on the Complainant’s current account for alleged bills owed by the Complainant for the period of November 16, 2001 through November 1, 2004, and shut off service demanding full payment.”  Ms. Brown avers that 66 Pa. Code C.S. § 1312(a) contains a four-year statute of limitations that prevents PECO from “collecting from the Complainant.”  Complainant MB at 5.

PECO submits that 66 Pa. Code C.S. § 1312(a) is not a statute of limitations that is applicable in this case.  PECO avers that Section 1312 prohibits the Commission from ordering PECO to issue a refund for a period older than four years.   PECO argues that the statute cannot be read as requiring PECO to remove charges older than four years.  In support of its position, PECO cites the Commission’s recent decision in Charles Souders v. PECO Energy Company, Docket No C-2053281, (Order entered April 30, 2009).  PECO MB at 8, 11-12.

In addressing this issue, the ALJ made the following conclusions:

The Commission has ruled that a suit brought to have charges removed from a bill is a suit for refund and that the law that is applicable to a suit for refund is the Section 1312 four-year statute of limitations for refunds, rather than the Section 3314 three-year statute of limitations for recovery of penalties or forfeitures.  Rivera v. Philadelphia Gas Works, Docket No. C-20028491 (Pa. PUC March 9, 2004) and Layne v. Philadelphia Gas Works, Docket No. F-00820471 (Pa. PUC February 24, 2003).

But in Souders, above, where a complainant also sought to have charges removed from a bill, the Commission has ruled that it has authority, under 66 Pa. C.S. §1312(a), to order a refund of any amount paid in excess of the applicable rate contained in an existing and effective tariff of a public utility, and that when a utility lawfully billed a complainant, there is no basis for ordering a refund.  Simply put, a refund occurs only when a complainant was billed in excess of rates contained in a utility’s tariff or when there was past unlawful collection.  

Here, the Respondent testified that the Complainant’s service was correctly billed. 

ID at 4-5. 
 
We concur with the ALJ.  In this case there is no evidence on the record that PECO unlawfully billed the Complainant when PECO provided service to any of the Complainant’s prior accounts that were transferred to her current account. Consequently, there is no basis for ordering a refund and the provisions of 66 Pa. Code C.S. § 1312(a) are not applicable to amounts transferred to the Complainant’s account. 

In her Exceptions 2 through 9, Ms. Brown cites the Commission’s Regulations at 52 Pa. Code § 56.35 and argues that the arrearages transferred to her accounts between 2000 and 2004 “fall within the 4-year statute of Section 56.35, thus are outside of the ratepayer’s responsibility.”  Complainant Ex. at 2-9.  In support of her position, Ms. Brown cites the ALJ’s discussion regarding Section 56.35.  The ALJ stated: 

The Complainant seemed correct in citing Section 56.35 of the Commission’s regulations, 52 Pa. Code §56.35 to support her position.  In part, Section 56.35 (relating to Payment of outstanding balance) of the Commission’s regulations, 52 Pa. Code §56.35, provides:

A utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  However, any such residential account . . . may be amortized over a reasonable period of time . . . This section does not affect the creditor rights and remedies of a utility otherwise permitted by law.

These provisions provide that a utility may require, as a condition of furnishing residential service to an applicant, the payment of any outstanding residential account which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  From this, any amount which is more than 4 years old, is outside a ratepayer’s responsibility, even though the amount was billed lawfully.
ID at 5-6

In its Main Brief, PECO argues that “assuming for the sake of argument, that the Complainant’s statute of limitations arguments are correct, the transfers would still be proper.”  PECO submits that the record shows that each unpaid balance was transferred to a new account within four years of the account closing.  PECO MB at 9.  

We disagree with the ALJ’s conclusion that 52 Pa. Code § 56.35 makes any outstanding balances that are more than four years old outside of the ratepayer’s responsibility.  Section 56.35 is part of the Commission’s “Procedures for New Applicants” under “Subchapter C. Credit and Deposit Standards Policy.”  52 Pa. Code §§ 56.31 – 56.38.  Section 56.35 is part of our Regulations regarding requirements for establishing new service.  Section 56.35 states that PECO “may require, as a condition of furnishing residential service to an applicant, the payment” of outstanding balances that accrued within the past four years (emphasis supplied).  Under Section 56.35, PECO had the option of requesting payment for arrearages as a condition of establishing a new account for Ms. Brown.  PECO did not impose such a requirement.  PECO provided service without any payment from the Complainant on or about April 4, 2008.  Ms. Brown’s account history shows that she made her first and only payment four months later on August 8, 2008.  The account history shows that she has not made another payment through May 2009.  PECO Exh. No. 2.  Since PECO did not request a payment of outstanding balances as a condition of establishing service to the Complainant, it did not violate 52 Pa. Code § 56.35.

Even if we were to consider the transfer of the Complainant’s outstanding balance to her new account as analogous to requiring a deposit pursuant to 52 Pa. Code §56.35, we are not disposed to extending the protections of Section 56.35 in this case.  Ms. Brown testified that except for her residence at 1722 South 65th Street, the other electric service accounts were investment properties she owned to renovate or lease to tenants. Tr. at 25-28.  Ms. Brown stated that she initiated service but does not recall receiving bills for these accounts.  She assumed they were going to the property addresses instead of her residence at the time.  Tr. at 34-38.  There is no evidence that the Complainant made any effort to determine her responsibility for her payments on the accounts she initiated between 2000 and 2004 prior to her inquiries on her current account in 2008.  The Complainant had to assume that she would be responsible for bills for electric service that she initiated.  Our Regulations were not meant to protect customers that open multiple accounts for investment properties over a four-year period and fail to recognize that they are responsible for the payment of that service.  Accordingly, the Complainant’s Exceptions regarding the applicability of 52 Pa. Code §56.35 are denied and the ALJ’s Initial Decision is modified accordingly.
 
PECO argued that 52 Pa. Code §56.35 is superseded by 66 Pa. C.S. Chapter 1405 and 1407.  In particular, PECO cites 66 Pa. C.S. §1407(c) which delineates requirements for the repayment of any outstanding balances to restore service.  PECO MB at 11-12. 

As a matter of clarification, 66 Pa. C.S. §1405 addresses payment arrangements and there are no payments arrangements being addressed in this proceeding.  66 Pa. C.S. §1407 addresses the reconnection of service following termination.  There is no evidence that the Complainant was terminated by PECO.  While Ms. Brown did receive a termination notice on her current account, the instant Complaint disputes the transfer of prior account balances to a new account, not conditions for restoration of service following termination. 

We note that PECO witness Dana McCollum testified that Ms. Brown still has the option of establishing a payment arrangement with PECO.  Tr. at 52-53.  Consequently, Ms. Brown has an opportunity of avoiding termination of service by reaching a payment arrangement with PECO. 
  
Conclusion

Based on the foregoing discussion, we find that that Deborah Brown has not carried her burden of proof that PECO improperly transferred prior account balances to her current account for electric service.  Accordingly, we shall deny the Exceptions of Deborah Brown and adopt the Initial Decision of ALJ Ky Van Nguyen, as modified by this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Deborah Brown to the Initial Decision of Administrative Law Judge Ky Van Nguyen are denied.

2.	That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted, as modified by this Opinion and Order. 

3. That the Complaint of Deborah Jones against PECO Energy Company is dismissed.  

4.	That the record at this docket be marked closed.

[image: ]
							BY THE COMMISSION,

[image: ]
							James J. McNulty
							Secretary

SEAL
ORDER ADOPTED: January 28, 2010
ORDER ENTERED:  January 29, 2010
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