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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Adolf H. Blauhut (Mr. Blauhut or the Complainant), filed on November 9, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on October 8, 2009.  No Reply Exceptions were filed. 
History of the Proceeding


On January 26, 2009, Mr. Blauhut filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company (PECO or Respondent), alleging that he sustained property damages as a result of a power failure.  The Complainant asked that the Respondent pay for damages resulting from the outage and provide such service and equipment as necessary for the safety of its customers in the future.  I.D. at 1.  


On March 3, 2009, the Respondent filed an Answer and New Matter, and a Preliminary Objection to the Complaint.  In the Preliminary Objection, the Respondent moved to dismiss the Complainant’s claim arguing that the Commission does not have jurisdiction to award monetary damages sought by the Complainant for damaged appliances and circuit breakers.  On March 10, 2009, ALJ David A. Salapa was assigned to rule on the Respondent’s Preliminary Objection.  On March 16, 2009, ALJ Salapa sustained the Preliminary Objection and dismissed the Complaint, in part, relative to the Complainant’s request for monetary damages.  I.D. at 2-3.



On June 1, 2009, a hearing on the Complaint was held before ALJ Nguyen.  The Complainant appeared pro se and presented testimony on his own behalf.  The Complainant also presented the testimony of Mr. Robert Rodner and introduced seven exhibits that were admitted into the record.  The Respondent was represented by counsel and presented the testimony of three witnesses and offered into evidence three exhibits which were admitted into the record.  Both the Complainant and the Respondent filed Main and Reply Briefs.  The record closed on August 5, 2009.  I.D. at 2.
Background


On June 10, 2008, a severe thunderstorm occurred causing an outage in the Complainant’s area that lasted approximately two days.  The Complainant’s telephone service also went out with the electric service.  The Complainant incurred and reported to the Respondent property damage that included damage to: a television, ten Leviton ground fault circuit interrupters (GFCIs), five surge suppressors, one T-8 shop light, three GE 40-watt light bulbs, and one flood light.  I.D. at 3; Finding of Fact Nos. 2-4.


Essentially, the Complainant contended that if the ground wire at the transformer serving his property had been copper rather than aluminum and properly grounded, it would have prevented damage to his property from lightning and surges.  The Complainant cited Title 34 of the Department of Labor and Industry’s regulations and the National Electric Code to support his position.  I.D. at 5.


PECO testified that the Complainant’s service was supplied by a transformer that was properly grounded.  In addition, PECO testified that in the past ten years, it has used “copper number 6” to install a ground wire for a transformer; however, in prior years it used “aluminum number 2” for a ground wire.  PECO pointed out that with grounding, damage can be alleviated, but not avoided, when lightning strikes.  A PECO employee visited the Complainant’s home after the storm and found the Complainant’s GFCI’s were making a humming noise and smelled like smoke.  The employee recommended that the Complainant call an electrician to have repairs done.  Tr. at 69, 91; I.D. at 5.


The Respondent contended that the law that is applicable to this case is the Commission’s regulations and the National Electrical Safety Code (NESC) and not the National Electric Code (NEC).  The Respondent cited Section 090 and 093A of the NESC Handbook to support its contention that both aluminum and copper are metals that are acceptable for installing ground conductors.  In addition, the Respondent argued that grounding will not prevent damage in all circumstances.  I.D. at 5-6. 
The Respondent referred to Rules 093 and 094B2a of the NESC to support its case.  In part, Rules 093 and 094B2a provides:

093.  Grounding conductor and means of connection

A. Composition of grounding conductors

In all cases, the grounding conductor shall be made of

copper or other metals or combinations of metals that will

not corrode excessively during the expected service life

under the existing conditions and, if practical, shall be 

without joint or splice.  If joints are unavoidable, they shall

be so made and maintained as to not materially increase the 

resistance of the grounding conductor and shall have 

appropriate mechanical and corrosion-resistant

characteristics  . . . 
*       *       *

094.  Grounding electrodes

*       *       *

B. Made electrodes

*       *       *




2.    Driven rods

a. Driven rods may be sectional; the total length 

shall not be less than 2.44 [meters] (8 ft)…

The Respondent testified that the ground wire at the Complainant’s transformer is made of aluminum, that the aluminum does not corrode excessively, and the wire is connected to an eight-foot ground rod.  I.D. at 8.


Based on the record evidence, the ALJ concluded that the Complainant failed to carry his burden of proof.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The ALJ made eleven Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that: 
(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.



As stated, above, we recognize that the Complainant is appearing  pro se in this proceeding, and while he does use numbered paragraphs in his filing, the content of those paragraphs is beyond the scope of what we may consider, as will be discussed, below.  
Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  Again, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  We note, however, that the Complainant’s Exceptions are based almost entirely on evidence not-of-record.
The first four numbered paragraphs of the Complainant’s Exceptions contain additional argument relative to the underlying case and requests for clarification as opposed to actual exceptions to the Initial Decision.  They also request corrections to the transcript of the hearing.  None of these are a basis for Exceptions under Section 5.533 of our Regulations, 52 Pa. Code § 5.533, and they will not be considered.

On June 29, 2009, after the hearing in this matter, but before the close of the record, the Complainant submitted further testimony in “question and answer” format (labeled by the Complainant as C-6) and two additional photographic exhibits marked C‑7 and C-8.  PECO did not object to these items, but they were never moved into evidence by the Complainant nor admitted by the ALJ as part of the record in this case, and we may not consider them here.  The fifth numbered paragraph of the Complainant’s Exceptions impermissibly seeks to raise a new matter not of record in this proceeding based on what the Complainant characterizes as exhibits C-6 through C-8.  The Complainant concludes by asking that we “re-issue a decision that  . . . reflects the facts as outlined, here.”  Exc. at 2.  Under our procedural rules at 52 Pa. Code § 5.402(a), “[a] party shall move the admission of evidence into the record upon presentation of the sponsoring witness, and after opportunity for other parties to examine the witness.”  Because these documents and pictures were not offered or admitted into the record, they will not be considered, here.  See, Jean Bennett Roane v. Pennsylvania Power and Light Company, Docket No. F-00217203 (Order entered November 14, 1996) at 4; fn. 5.
As such, based on the discussion above and our review of the record in this proceeding, we agree with the ALJ that the Complainant failed to carry his burden of proof.  The Complainant’s case is primarily based on the argument that the transformer that serves his home is improperly grounded as a result of the ground wire being made of aluminum rather than copper.  As pointed out by PECO, both the Safety Standards rules of the Department of Labor and Industry as well as the NESC rule do not indicate that aluminum is an unacceptable metal for the purpose of a ground wire.  Furthermore, since a properly grounded transformer may alleviate damage but will not necessarily totally prevent damage during severe lightning storms, we are of the opinion that the Respondent should not be held responsible for the Complainant’s damage to his property caused by the lightning storm.   
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Adolf H. Blauhut are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted consistent with this Opinion and Order.


3.
That the complaint of Adolf H. Blauhut against PECO Energy Company at Docket Number C-2009-2087552 is dismissed because of the Complainant’s failure to carry his burden of proof.



4.
That the record at Docket Number C-2009-2087552 be marked closed. 
[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)
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