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OPINION AND ORDER

BY THE COMMISSION:

	Before the Commission for consideration are the Joint Exceptions of Verizon Pennsylvania Inc. and Verizon North Inc. (collectively, Verizon), filed on June 22, 2009, to Administrative Law Judge (ALJ) Wayne L. Weismandel’s Initial Decision (I.D.), which was issued on June 2, 2009.  A Joint Reply to Exceptions was filed by Choice One Communications of Pennsylvania Inc. (Choice One) and CTC Communications Corp. (CTC) (collectively, One Communications) on July 2, 2009.  

History of the Proceeding

		On February 22, 2008, Choice One and CTC filed Formal Complaints against Verizon Pennsylvania Inc. (Docket No. C-2008-2029477), and Verizon North Inc. (Docket No. C-2008-2029479),[footnoteRef:1] alleging the imposition of unlawful charges for Access Toll Connecting (ATC) Trunk Ports[footnoteRef:2] and E911/911 Dedicated End Office Trunk Ports[footnoteRef:3] in violation of the Public Utility Code, (Code) 66 Pa. C.S. § 101, et seq., the Commission’s rules and regulations, Verizon’s Tariffs Pa. P.U.C. No. 302 (Tariff 302) and Pa. P.U.C. No. 9 (Tariff 9), the Telecommunications Act of 1934, as amended (Telecommunications Act), and the Interconnection Agreements (ICA) between the parties.[footnoteRef:4] [1: 	Verizon Pennsylvania Inc. and Verizon North Inc. as incumbent local exchange carriers (ILECs) and Choice One and CTC, as competitive local exchange carriers (CLECs) have entered into Interconnection Agreements that govern various aspects of the relationships between them for the interconnection of their networks and the use of Verizon’s facilities as required under the federal Telecommunications Act. ]  [2: 		ATC Trunks are used by One Communications to provide interstate and intrastate switched access services to IXCs in conjunction with Verizon, thus enabling CLECs’ local customers to place and receive long distance calls by connecting the CLECs’ networks to the networks of interexchange (long distance) carriers and wireless carriers.  In this arrangement, Verizon provides transport from the IXC’s premises to the access tandem, and tandem switching, while One Communications provides transport from the access tandem to the local switch (or “end office), and local switching.  A CLEC can: (1) build its own connections; (2) buy them from Verizon; or (3) buy them from a third party.  Dedicated tandem trunk ports connect the ATC trunks to a Verizon access tandem switch.  Without the dedicated tandem trunk ports, the connections are useless.]  [3: 	Choice One did not pursue that portion of the Complaint dealing with E911/911 Dedicated End Office Trunk Ports. ]  [4: 	Each of the Choice One CLECs has entered into a separate interconnection agreement (ICA) with Verizon PA and Verizon North.  Those four ICAs allow the subtending of Verizon’s access tandem switches for the transmission and routing of long distance traffic between IXCs and each of the Choice One CLECs.] 


The dispute in this case arose when Verizon issued Industry Notices, dated May 25 and August 20, 2007, which informed all CLECs operating in Pennsylvania that Verizon will make an adjustment to its billing of “dedicated tandem trunk Port” charges associated with ATC Trunks (ATC Tandem Trunk Port charge) because it determined that it previously had under-billed those charges due to the application of an erroneous jurisdictional allocation factor.  Verizon informed the CLECs that that it would impose a one-time charge to collect the unbilled charges for the prior two years and that it would begin assessing the CLECs with the proper allocation factor prospectively.  Finding of Fact 27 at 10.  Verizon’s Industry Notices specifically identified Verizon’s intrastate switched access tariffs as the basis for assessing these charges.  I.D. at 13-14.

One Communications disputed both the back-billed charges and the charges billed after Verizon’s August 2007 Industry Notice.  As of October 21, 2008, the total disputed charges were approximately $1,198,875.  The charges continue to accrue.  Finding of Facts Nos. 28-29.

		On April 4, 2008, Verizon filed an Answer and New Matter (Answer) in which it denied Choice One’s and CTC’s allegations regarding the disputed charges.  I.D. at 2.

	On August 25, 2008, Comcast Phone of Pennsylvania, LLC d/b/a Comcast Digital Phone and Comcast Business Communications, LLC d/b/a Comcast Long Distance filed a Petition to Intervene but later filed a Petition to withdraw its intervention. The Petition to Withdraw was granted by the ALJ’s Order dated September 16, 2008.  I.D. at 3.

		On September 16, 2008, ALJ Weismandel conducted an Initial Prehearing Conference.  On February 3, 2009, ALJ Weismandel conducted an evidentiary hearing in which several Exhibits sponsored by One Communications and Verizon were admitted into evidence.  The hearings resulted in the transcript of ninety-four pages.  On February 11, 2009, Supplemental Exhibits Nos. 1 through 8 of One Communications, consisting of Verizon Discovery Responses were admitted into evidence.  Briefs were filed by the Parties on March 5, 2009, and Reply Briefs were filed by the Parties on April 2, 2009.  The record was closed on April 2, 2009.

		As noted, on June 2, 2009, the Commission issued ALJ Weismandel’s Initial Decision.  Verizon filed Exceptions to the Initial Decision on June 22, 2009, and One Communications filed Reply Exceptions on July 2, 2009.

Discussion

	The ALJ made forty Findings of Fact and twenty-six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated, herein, by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

	In his Initial Decision, the ALJ sustained One Communications’ Complaint and ordered Verizon to discontinue the imposition of ATC Trunk Port charges on One Communications upon the entry of a final order by the Commission in this proceeding.  The ALJ also directed Verizon, within sixty days of the entry of a final order, to: (1) reimburse One Communications for any and all, previously paid Access Toll Connecting Trunk Port charges; and (2) issue a credit to One Communications’ accounts for all of the assessed but unpaid ATC Trunk Port Charges.  Finally, the ALJ struck from the record, as being improperly filed, the following: (1) an April 9, 2009 decision by the Massachusetts Department of Telecommunications and 


Cable (MDTC);[footnoteRef:5] (2) a letter dated April 27, 2009, constituting the response of Verizon to the Massachusetts Decision; and (3) a letter dated May 6, 2009, constituting the response of One Communications to Verizon’s April 27, 2009 letter.  I.D. at 27-28. [5: 		Complaint of Choice One Communications of Massachusetts Inc., Conversent Communications of Massachusetts, LLC, CTC Communications Corp., and Lightship Telecom, LLC Concerning Alleged Unlawful Charges Imposed by Verizon New England Inc., d/b/a Verizon Massachusetts for Access Toll Connecting Trunk Ports and E911/911 Dedicated End Office Trunk Ports, D.T.C. 08-3 (April 9, 2009) (Massachusetts Decision). ] 


[bookmark: _BA_Cite_50][bookmark: OLE_LINK1][bookmark: OLE_LINK2]	In support of his recommendation, the ALJ provided a detailed discussion of the federal rules and regulations under the federal Telecommunications Act, the FCC’s 1997 Access Charge Reform Order[footnoteRef:6] in which the FCC directed LECs to structure their switched access service rates consistent with the cost causation principles, and the terms of Verizon’s own access tariffs.  I.D. at 14-22. [6: 		Access Charge Reform, CC Docket No. 96-262, First Report and Order, 12 FCC Rcd 15982 (1997) (Access Charge Reform Order).] 


	The primary issue in this proceeding involves Verizon’s application of the ATC Tandem Trunk Port charge, a $12.00 monthly switched access charge associated with ATC Trunks on One Communications network that subtend Verizon’s tandems.[footnoteRef:7]  The Parties have entered into Interconnection Agreements that govern various aspects of the relationship between them, including requirements of the federal Telecommunications Act for interconnection of networks and use of Verizon facilities.   [7: 	End Office switches of CLECs and smaller ILECs in a given area generally subtend an access tandem serving that area in order to allow Interexchange Carriers (IXCs) to reach a large number of end-user customers through a single interconnection point.] 


	The ALJ noted that the Parties disagree as to whether Verizon is entitled to bill One Communications an ATC Tandem Trunk Port charge for connecting One Communications’ ATC trunks to the end office side of Verizon’s tandems.  The ALJ concluded that the ATC Tandem Trunk Port charge that Verizon has billed to One Communications is an element of Verizon’s switched access tariff.  The ALJ contended that because One Communications is not purchasing switched access service from Verizon, One Communications cannot be liable for the Dedicated Tandem Trunk Port charge, which appears only in the switched access section of Verizon’s tariffs.  I.D. at 19.  Furthermore, the ALJ concluded that the ILEC’s provision of dedicated facilities to CLECs for use as ATC trunks is an interconnection service, and not an access service and ILECs cannot unilaterally apply access charges to interconnection arrangements without violating Section 251(c)(2) of TA-96.[footnoteRef:8]  Id.  The ALJ opined that Verizon’s argument that “dedicated” means that the ATC trunks only carry traffic to and from One Communications end users is wrong in light of the fact that the sole purpose of ATC trunks, obtained by interconnection between One Communications and Verizon, is to provide switched access service to IXCs.  Thus, all of the traffic that passes over the ATC trunks is all IXC traffic and the charges for the provisioning of this switched access service is placed on the IXCs in accordance with the FCC’s Access Reform Order.  Finally, the ALJ concludes that One Communications is not liable for Verizon’s Dedicated Tandem Trunk Port charge because Verizon’s tariffs’ own terms state that the dedicated tandem port element only applies to every activated Direct Trunked Transport trunk which terminates on the serving wire center side of the access tandem.[footnoteRef:9] I.D. at 18.   The ALJ concluded that the Dedicated Tandem Trunk Port charge at issue here is for the port that terminates a trunk connecting One Communications to Verizon on the end office side of the access tandem and that Verizon is not entitled to bill that charge to One Communications because it is not provided for in the filed terms of its tariffs.  I.D. at 19-20. [8: 		Section 251(c)(2) states that ILECs have an obligation to provide “interconnection with the local exchange carrier’s network for the transmission and routing of telephone exchange service and exchange access” at cost-based rates.]  [9: 		Verizon PA Tariff Pa. P.U.C. No. 302, §§ 61.3(B)(3), 6.8.1(F)(5); Verizon North Tariff Pa. P.U.C. No. 9, § 4.2.3(A)(1).] 


Exceptions:

	As a preliminary matter, we note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		As noted above, in his Initial Decision on page 6, the ALJ struck from the record in this case, the April 9, 2009 Massachusetts Decision, as well as Verizon’s and One Communication’s letter “responses” dated April 27 and May 6, 2009, respectively.  The ALJ noted that striking the Massachusetts Decision from the record in this case “does not mean, however, that it is not available for reference just as any other relevant decision of a court or an administrative agency would be.”  He also noted that neither Verizon’s nor One Communications letter responses were used for any purpose in his deciding this case.  I.D. at 6.  

		As part of its first Exception, Verizon accuses the ALJ of possibly relying on the Massachusetts Decision in his interpretation that the ICAs permit One Communications to use the Access Toll Connecting Trunk Ports for free because they lack sufficient language that would require One Communications to pay for those ports.  Verizon submits that the ALJ noted that the Massachusetts Decision would be “available for reference just as any other relevant decision of a court or administrative agency would be.”[footnoteRef:10]  Although Verizon acknowledges that the ALJ did not specifically cite the Massachusetts Decision in his discussion on the contract issues, Verizon submits that the ALJ noted up front that this decision would be “available for reference just as any other relevant decision of a court or administrative agency would be.”  Nevertheless, Verizon opines that the ALJ’s reliance on the Massachusetts Decision is erroneous in procedure because the ALJ arbitrarily refused to consider Verizon’s Supplemental Brief, in which Verizon explained why the DTC reasoning on the contract interpretation could not be followed in Pennsylvania.   [10: 		I.D. at 6. ] 


	Verizon disagrees with the ALJ’s holding that Verizon should have filed a petition to reopen the record, pursuant to the Commission’s Regulations at 52 Pa. Code §5.571.  Verizon submits that under 52 Pa. Code § 5.502(g), the ALJ had the discretion to accept its Supplemental Brief beyond the scheduled briefing dates, without having to reopen the evidentiary record.  Verizon is of the opinion that the ALJ could have and should have considered its arguments as to why the Massachusetts Decision does not apply in Pennsylvania, rather than having them presented for the first time in its Exceptions.  As such, Verizon is of the opinion that the ALJ erroneously abused his discretion when he struck its Supplemental Brief even though he apparently relied on the Massachusetts Decision in formulating his Initial Decision.  (Exc. at 10-12).

		Verizon further opines that the ALJ’s reliance on the Massachusetts Decision is also erroneous in substance.  Verizon claims that if the ALJ would have considered its Supplemental Brief, he would have been informed that unlike in Massachusetts, Pennsylvania law, in the absence of an agreed-upon contractual rates, would require that One Communications pay a just and reasonable rate for the use of the ports.[footnoteRef:11]  Furthermore, Verizon contends that the Interconnection Agreements, themselves, recognize that tariffed rates in the absence of any other specifically stated contractual rates would apply.[footnoteRef:12]  In its referenced Supplemental Brief, Verizon asserts that as it explained in its Main Brief at 17-18, the tariffed dedicated trunk port rate, which is the rate any carrier would pay to connect a dedicated trunk to the access tandem, provides a just and reasonable rate in the absence of a contractual rate.  (VZ Supplemental Brief at 1-2).  In addition, in its Exceptions, Verizon cites to the Global NAPs case in Pennsylvania for the proposition that the Massachusetts decisions should not be applied in Pennsylvania in light of the fact that the Pennsylvania Commission considered the same arguments but reached a contrary conclusion.  Verizon claims that, unlike the Global NAPs case in Massachusetts, which specifically required parties to an ICA to effectively incorporate tariff provisions, Pennsylvania did not require the same contract drafting requirements as Massachusetts.  Instead, Verizon claims that Pennsylvania allowed the parties to use more general references to incorporate tariffs into their ICA.  Exc. at 12-13. [11: 		Verizon M.B. at 17-18; Temple Univ. Hosp, Inc. v. Healthcare Mgmt. Alternatives, Inc., 2003 Pa. Super 332 (Pa. Super. Ct. 2003) (“Where, as here, there is no express agreement to pay, the law implies a promise to pay a reasonable fee,” which should be measured by “what the services are ordinarily worth in the community.”).]  [12: 		See, e.g., VZ St. 1.0, Exhibit 2-B, CTC/Verizon PA Pricing Attachment at 116, § 1.2, Exhibit 2-D, CTC/VZ North Pricing Attachment at 120, § 1.3. (“The Charges for a Service shall be the Charges for the Service stated in the Providing Party’s applicable Tariff.”).] 


		One Communications replies that the ALJ did not commit an error in citing the Massachusetts Decision.  It argues that Verizon fails to explain how it was prejudiced by the ALJ’s refusal to consider supplemental arguments by either party regarding the Massachusetts Decision, which was issued after the Reply Brief in this case.  R.Exc. at 11.  One Communications opines that the ALJ merely considered the Massachusetts Decision as a persuasive authority, and not a binding precedent, and that the ALJ could have reached the same result even if the Massachusetts Decision had not been available for reconsideration at all.  One Communications asserts that even if the ALJ considered Verizon’s supplemental briefing, the outcome would have been no different because Verizon’s attack is based on the Massachusetts regulator’s approach towards tariff references in interconnection agreements, suggesting that because Pennsylvania does not require as much specificity in such references, the Massachusetts holding that the interconnection agreements in that case did not obligate CLECs to pay tariffed access charges is inapplicable.  R.Exc. at 12. 

		With regard to Verizon’s citation to the Global NAPs case in Pennsylvania, in which it argues that the Pennsylvania Commission considered the same arguments but did not require the same contract drafting requirements as Massachusetts, One Communications argues Verizon’s citation to the Global NAPs decision in Pennsylvania is inapposite because it claims that nothing in that decision stands for the proposition argued by Verizon that a vague general reference to tariffs is sufficient to find that a party has assumed a voluntary obligation to pay a charge that clearly would not have applied if the party had pursued arbitration.  (R.Exc. at 12-13).

	Upon our review of the record, we conclude that the ALJ committed no error in using his discretion to strike the Massachusetts Decision, which was submitted by One Communications on April 10, 2009, Verizon’s Response Letter (i.e., Supplemental Brief), which was filed on April 27, 2009, and One Communications’ Response to Verizon’s April 10, 2009 Letter, which was filed on May 6, 2009.  We agree with the ALJ and One Communications that striking the Massachusetts Decision from the record in this case, does not mean that it cannot be available for reference just as any other relevant decision of a court or an administrative agency would be.  In fact, we note that the ALJ cited two pertinent rulings from two other jurisdictions in his I.D., which were not part of the record, but nevertheless, he partly relied upon in determining that Verizon is inappropriately charging One Communications for the ports in question.  Furthermore, we agree with One Communications that no party was prejudiced by the ALJ’s refusal to consider either Party’s supplemental arguments.  In our view, after reviewing the complete record in this proceeding, we are not persuaded by Verizon’s arguments that the ALJ inappropriately used his discretion in striking the three documents from the record.  All three documents had been improperly filed and the ALJ acted prudently in having them stricken.
	With regard to Verizon’s argument that the Global NAPs case in Pennsylvania does not require the same contract drafting requirements as Massachusetts, One Communications argues that Verizon’s citation to the Global NAPs decision in Pennsylvania is inapposite because it claims that nothing in that decision stands for the proposition argued by Verizon that a vague general reference to tariffs is sufficient to find that a party has assumed a voluntary obligation to pay a charge that clearly would not have applied if the party had pursued arbitration.  We agree with One Communications.  We also stress that customers (in this case One Communications) should not be jeopardized in those circumstances where the language of the provider concerning applicable rates is vague and imprecise.  Nothing in Verizon’s Exceptions convinces us that the decision by the ALJ on this matter should be reversed.  As such, we shall deny Verizon’s Exceptions on this issue.

	Verizon also argues in its first Exception that the ALJ erred in his conclusion that One Communications should not be required to pay the Dedicated Tandem Trunk Port rate from its Access Charge Tariffs.  Verizon maintains that the language in the ICA’s between the Parties requires One Communications to pay the Dedicated Tandem Trunk Port rate listed in its Access Charge Tariffs for the connection of One Communications’ ATC trunks to Verizon’s tandem.   (Exc. at 5).

	As noted above, the ALJ had concluded that ATC Trunks are considered “interconnection facilities,” which are not switched access services and thus, are not subject to switched access tariffs.  He concluded that the language in the ICAs entered into between One Communications and Verizon do not contain any express agreement that One Communications must pay switched access charges in general, or dedicated tandem trunk port charges in particular, with respect to ATC Trunks.  ID at 24-25, Conclusions of Law Nos. 13, 14 and 15.

Verizon Excepts to the ALJ’s above conclusions stating that even though the ALJ correctly found that the ICAs govern the Party’s obligations, he incorrectly concluded that the ICAs do not explicitly require One Communications to pay switched access charges or dedicated tandem trunk port charges with respect to One Communications’ use of its ATC Trunks.  

Verizon submits that the language in the ICAs allow One Communications to subtend Verizon’s access tandems but that One Communications is responsible for “enabling” IXCs “to originate and terminate traffic to and from [One Communications’] Customers.”[footnoteRef:13]  Verizon argues that without the ports, One Communications could not fulfill this duty because the ATC trunks must be ported to the tandem and would otherwise be useless since traffic would not be able to flow between One Communications network and the tandem.  Exc. at 6.  As such, Verizon is of the opinion that a necessary part of One Communications’ duty to “establish” the ATC trunks is that One Communications acquire and pay for the port that is necessary make traffic flow over the ATC trunks.   [13: 		VZ St. 1.0 at 19 (quoting Exhibit 2-A, Choice One/VZ PA ICA § 6.2.1).] 


Verizon also contends that the ICAs do not require Verizon to port the ATC Trunks to the Tandem for free, which would be the effective result of the Initial Decision’s conclusion that One Communications should not be required to pay for the ports.  Rather, Verizon submits that the ICAs require One Communications to pay access charges, pursuant to Verizon access tariffs, for any Verizon Facilities that it must use to establish its trunks to subtend Verizon’s tandem.  Exc. at 6, citing to relevant language in ICAs and Verizon’s access charge tariffs.

	Verizon further argues that even if the ICAs did not specifically state how Verizon would be compensated for the ports, the law requires One Communications to pay a reasonable price.  Verizon submits that, under Pennsylvania contract law, when the ICA requires a party to provide a service or facility without clearly setting the price, a reasonable price must be paid.  Exc. at 7- 10.  

	Verizon notes that the purpose of referencing a tariff in an ICA is to avoid having to amend the ICA every time the tariff changes.  As such, Verizon points out that Courts have upheld general tariff references and have not required the ICA to restate the specific rate and/or rate element when it is otherwise set forth in the referenced tariff.[footnoteRef:14]  Exc. at 8. [14: 		See, e.g., U.S. West Communications v. Sprint Communs. Co., 275 F.3d (10th Cir. 2002)  (The 10th Circuit approved an interconnection provision stating simply that the competitive LEC was entitled “to purchase service out of an effective tariff.”  275F.3d at 1245).] 


	Citing Temple Univ. Hosp., Inc. v. Healthcare Mgmt. Alternatives, Inc., 2003 Pa. Super 332 (Pa. Super. Ct. 2003), Verizon posits that in the absence of an agreed-upon contractual rate, One Communications would still be required to pay a just and reasonable fee for the trunks and ports.  According to Verizon, the rate set forth in its access charge tariffs is a reasonable fee.  Exc. at 9.

	Verizon also cites United States v. Swift & Co., 270 US. 124, 141 (U.S. 1926), and other cases, to support its position, claiming that it is well settled that “where a contract has been made for purchase and sale without the fixing of a specific price, then a reasonable price is presumed to have been intended.”  In this regard, Verizon opines that a reasonable rate would be the dedicated tandem trunk port rate in its Switched Access Charge Tariff, which is a rate that Verizon charges any carrier for ports connecting a dedicated trunk to the access tandem and which has already been found to be “just and reasonable” by the Commission.

	In light of the above arguments, Verizon requests that the Commission (1) reject the ALJ’s conclusion that the ICAs do not expressly require One Communications to pay for the ports pursuant to the switched access tariffs, and (2) require One Communications to pay the tariffed dedicated tandem trunk port rate to connect its subtending ATC trunks to the tandem.   Exc. at 9-10.

	In its Reply Exceptions, One Communications argues that the language in the ICAs does not require One Communications to pay switched access charges generally, or dedicated trunk port charges specifically.  Contrary to Verizon’s Exceptions, One Communications contends that the ICAs make no explicit reference whatsoever to tandem trunk ports or charges.  Nor do they contain any rates terms, conditions or any reference to access tariffs in connection with ATC trunks.   Nevertheless, One Communication claims that Verizon is trying to remedy this omission by citing certain selected language in Choice One’s ICAs with Verizon PA and Verizon North that states that ATC Trunks must be established “pursuant to applicable access Tariffs.”[footnoteRef:15]   R.Exc. at 4-5. [15: 		The relevant  language in the Choice One-Verizon PA ICA states, “[Verizon’s] rates and service for use by [Choice One] in the carriage of Toll Traffic shall be subject to [Verizon’s] tariffs for Exchange Access Service.”  The language in the Choice One – Verizon North ICA states, “[Verizon North] will charge special access and/or switched access rates from the applicable [Verizon] tariff” for “CLEC Dedicated Transport.”] 


	One Communications contends that the two Choice One ICAs do not support Verizon’s position because at most, the ICAs only require Choice One to provision the facilities used for ATC trunks, which it has done by establishing its own transport routes terminating at collocation nodes in each Verizon access tandem office.[footnoteRef:16]  One Communications submits that it is under no obligation to pay Verizon for facilities that it provisions itself.  Furthermore, One Communications argues that the cited language is irrelevant to this case because Choice One uses ATC Trunks in the carriage of switched access service and not in the carriage of Toll Traffic, which is consistent with the terms of the Choice One – Verizon PA ICA.[footnoteRef:17] Likewise, the reference to the language in the Choice One-Verizon North ICA is inapposite because it does not refer to ATC Trunks, does not apply to collocation and refers to “special access and/or switched access rates, which means that Choice One would have the option of purchasing special access, which would not include a dedicated trunk port charge element.  R.Exc. at 5-6. [16: 		Exc. 1 at 6-7; Verizon Br. at 8. ]  [17: 		One Comm. R.B. at 3. ] 

 
	One Communications further submits that Verizon’s argument also fails with regard to the language in the CTC ICAs.  One Communications submits that the language in the CTC ICAs does not specifically obligate CTC to pay access charges to Verizon for interconnection facilities.  Rather, it requires CTC to provide access service to IXCs over these facilities in accordance with CTC’s access tariffs.  The CTC ICAs also do not make any reference to dedicated trunk port charges.  They only require CTC to establish Access Toll Connecting Trunks, which is not included as a rate element in any Verizon tariff.   As such, based on the language in One Communications’ ICAs, One Communications believes it is under no obligation to pay Verizon for dedicated trunk port charges.  R.Exc at 6.  

		One Communications also objects to Verizon’s Exceptions in which Verizon argued that its “access charge tariffs are quite clear that where a dedicated trunk, such as an ATC trunk, is terminated to Verizon’s access tandem, the party that terminates the trunk must pay a dedicated trunk port charge.  One Communications notes that Verizon’s intrastate access tariff does include a monthly “dedicated tandem trunk port rate” that is “assessed per activated trunk for every dedicated trunk terminating on the serving wire center side, of the Verizon access tandem.”[footnoteRef:18] However, One Communications asserts that the trunks at issue here are shared and not dedicated; and that they terminate on the end-office side, not the serving wire center side, of the Verizon access tandem.  For these reasons, One Communications avers that the FCC’s Access Reform Order[footnoteRef:19] leaves no doubt that the dedicated trunk ports to which the trunk port charge applies are those connecting an access customer’s interexchange network to a local exchange carrier’s tandem switch.   [18: 		Exc. at 6; VZ St. 1.0, Exhibit 3A (VZ PA Tariff Pa PUC No. 302, §6.8.1(f)(5); Verizon Tariff F.C.C. No. 1, § 6.8.1(D)(5)(e). ]  [19:  	FCC’s Access Charge Reform, CC Docket No. 96-262, First Report and Order, 12 FCC Rcd 15982 (1997)] 


		One Communication points out that Paragraph 158 of the FCC’s Access Reform Order establishes the FCC’s terminology by distinguishing between “trunks that are shared among many IXC’s and LEC itself to carry traffic between the end office and a tandem switch” and “dedicated trunk[s] that run[ ] between the tandem switch and the serving wire center.[footnoteRef:20]   One Communication notes that Paragraph 158 also states that “[a]n IXC may use tandem-switched transport either as its primary form of transport in lieu of direct-trunked transport, or to carry traffic that overflows from its direct-trunked transport facilities at peak periods.”  One Communication interprets this as being the choice of the access customer (i.e., IXC), and not of any local carrier, to decide whether to route its traffic through an access tandem switch, or alternatively over direct end-office trunks.  As such, One Communications argues that this demonstrates that the cost associated with the tandem switch and the connections between the tandem and end offices are common to those IXCs that have chosen to route their traffic through the tandem.  R.Exc. at 7-8. [20: 		See One Communications R.B. at 5-10 for the relevant portions of the FCC’s Access Reform Order. ] 


		Additionally, One Communications claims that Paragraphs 164 and 167 both refer to “the dedicated ports on the serving wire center side of the tandem,” and Paragraph 174 refers to “dedicated trunk ports used to terminate dedicated trunks on the serving wire center side of the tandem switch.”  One Communications asserts that in light of the above stated paragraphs, it is clear that the FCC based its rate structure decisions on the function of the facilities in providing switched access service, in which the facts that the ports are “dedicated” and are “on the serving wire center side” were inherently related to each other and to their role in the end-to-end service, not taken in isolation as Verizon has argued.  R.Exc. at 8.

		One Communication accuses Verizon of taking snippets of the FCC’s Access Reform Order out of context and creatively parsing definition in an attempt to turn the FCC’s reasoning on its head to establish that shared trunks can be dedicated and that the tandem can have more than one serving wire center side.[footnoteRef:21]  One Communications avers that Verizon understood quite well in 1997 when it filed its compliance tariff with the FCC what the “serving wire center side” was.  One Communications argues that when Verizon computed the demand for its new port charge in 1997, it determined the total number of ordered by and provided from IXC POPs to Bell Atlantic’s (now Verizon’s) Access Tandems.[footnoteRef:22]  Thus, One Communications submits that Verizon knew in 1997 that only trunks to IXC POPs were on “the serving wire center side” of its tandem but now Verizon’s contention is contrary to its own contemporaneous understanding of the FCC’s Access Reform Order.  R.Exc. at 9. [21: 	 	Exc. at 18; Verizon M.B. at 23-25. ]  [22: 	 	R.Exc. at 9; One Comm. Opening Br. at 18-23; One Comm. R.B. at 14-15.] 


	One Communications further objects to Verizon’s claim that its “Commission-approved access tariffs by their plain terms impose a charge for the exact same facilities that One Communications ordered from Verizon to connect to Verizon’s tandem for the transmission of long distance traffic.”[footnoteRef:23]  One Communications contends that a fundamental flaw with Verizon’s reasoning is that CLECs, including One Communications, do not place orders with Verizon when they establish ATC Trunks.  One Communications submits that Verizon has not presented any evidence of such orders in the record and cites none in its Exceptions.  As such, One Communication claims that Verizon has no basis for charging it for such ports, especially since One Communications has not ordered, been provided, or ever used such ports in meeting its obligations under the FCC’s Access Reform Order.  R.Exc. at 10. [23: 		Exc. at 10. ] 

 
	In response to Verizon’s claim that it is being forced to provide ATC Tandem Trunk Ports for free, One Communications asserts that Verizon’s claim is baseless for the following reasons:  (1) Verizon already is recovering the costs of its shared tandem trunk ports (i.e., the ports connecting trunks to the end office); (2) Every long distance call  routed through a Verizon access tandem uses one of these shared trunk ports, whether it is connected to a Verizon end office, a non-Verizon incumbent LEC end office, or a CLEC end office and as such, the history of the FCC’s several reforms of access charges reveals that the costs of the shared trunk ports have always been recovered through usage-sensitive charges;[footnoteRef:24] and (3) The FCC’s 1997 Access Reform Order did not alter the method of cost recovery for the shared trunk ports.  R.Exc. at 11. [24: 		One Communications points out that Verizon bills a uniform usage-sensitive tandem switching charge on all calls that pass through its tandem, regardless of which LEC operates the end office.] 


	Upon our review of Verizon’s first Exception, we are not persuaded by Verizon’s arguments that the ALJ erred in interpreting language contained in the relevant ICA in reaching his conclusion that the ICAs do not require One Communications to pay the Dedicated Tandem Trunk Port rate from Verizon’s Access Charge Tariffs.  We are of the opinion that the ALJ correctly interpreted the language in the ICAs in conjunction with the terms of Verizon’s access charge tariffs and the FCC’s implementing decisions.  As such, we also agree with the arguments set forth by One Communications’ in its Reply Exceptions, as discussed above.

	First, it is important to note that we are of the same opinion of the ALJ and One Communication that the trunks at issue here are clearly shared and not dedicated.  As such, Verizon’s argument that that the party that terminates the trunk must pay a dedicated tandem trunk port charge is not applicable to trunk ports on the end-office side of the tandem because Verizon’s intrastate access tariff applies only to those trunks terminating on the serving wire center side of the access tandem.

	In addition, we note that although it is undisputed that the ICAs make it One Communications’ responsibility to establish ATC Trunks to provide interstate and intrastate switched access services to IXCs in conjunction with Verizon, the ICAs never refer to tandem trunk ports or obligate One Communications to pay for them.  They do, however, establish that the meet-point between One Communications and Verizon will be on the end office side of the Verizon tandem.  That meet-point effectively separates the responsibility between One Communications and Verizon and makes the tandem, including its trunk ports, Verizon’s responsibility.  Choice One Comm. R.B. at 10.  As such, Verizon is also responsible for billing the IXCs, not One Communications, for charges associated with the tandem switch and tandem trunk ports, both of which are included in the tandem switching charge pursuant to federal directives.  See Initial Decision at 14-19 where the ALJ properly analyzed the FCC’s rules,[footnoteRef:25] which extended “meet point billing” arrangements to CLECs, and which clarified that in those instances where the IXCs obtain access services from both LECs, the LEC with the end office provides end office switching and related functions, while the LEC with the tandem provides tandem switching. [25: 	See FCC’s Access Billing Requirements for Joint Service Provision, CC Docket No. 87-579, Phase II, DA 88-1544 (released Oct 4, 1988) (available at 1988 WL 488227 (F.C.C.)); Access Charge Reform Order at CC Docket No. 96-262, 8th Report and order and 5th Order on reconsideration , 19 FCC Rcd 9108, ¶ 16, n.54 (2004).] 


	We also disagree with Verizon’s claim that the ALJ’s ruling essentially permits One Communications to use the trunk ports for free and that it should be compensated a reasonable price for ports under Pennsylvania law.  First of all, nothing in the record established the fact that One Communications has ordered or purchased such service.  As such One Communications cannot be liable for such a rate element that appears in Verizon’s switched access tariff.  In addition, as One Communications accurately described in its Reply Brief at 5-9, consistent with the FCC’s 1997 Access Reform Order, the trunk ports at the center of this dispute are part of the tandem switch, and because these ports are part of the tandem switch, Verizon previously had filed tariffs in compliance with the Access Reform Order to recover the costs of the shared trunk ports from IXCs through the tandem switching charge.  Additionally, the FCC’s rules and Verizon access tariffs, which were filed to comply with those rules, only permit dedicated tandem trunk port charges to be applied to the dedicated trunks on the serving wire center side of the tandem, and not to the shared trunks on the end-office side.  This, however, does not mean that Verizon is providing anything for free in light of the fact, as noted, the record shows that Verizon actually does bill the IXCs for the end-office side port costs through the usage-sensitive tandem switching charge.

	As noted by the ALJ in his analysis of the federal rulings, the FCC’s cost causation principles reflected in the Access Reform Order required that non-traffic sensitive costs incurred to service particular switched access customers, consisting of individual IXCs, be charged a flat monthly charge whereas the cost of shared facilities used to serve multiple switched access customers be recovered through usage-based rates.  The rate structure assures that those who make the most use of the shared facilities pay an appropriate portion of the cost of those facilities.

		It is important to note that we are wary of Verizon’s recent activity to begin billing One Communications on the end-office side of the tandem for the ATC Tandem Trunk Port.  Based on the record before us, it appears that in 1997, when Bell Atlantic (now Verizon) filed its compliance tariff with the FCC, it was well aware of what the serving wire center side was and that the port charges at issue in this proceeding on the end office side of the tandem should not be charged separately to those CLECs who have installed ATC trunks on the end office side.  One Comm. R.Exc. at 9; One Comm. R.B. at 14-15.  In addition, nothing in the ICAs leads us to believe otherwise.  The record shows that, when Verizon computed the demand base for its new port charge, it first determined the quantity of Switched Access transmission path pairs, which equate to the total number of DS0 equivalent trunks ordered by and provided from an IXC’s POP to Bell Atlantic (Verizon) access tandems.  One Comm. Cross Ex. 7 at 45.  The fact that Verizon has been charging IXCs in this manner for such a long period of time and that Verizon has never attempted to charge One Communications until only recently, leads us to believe that neither Verizon nor One Communications ever intended that Verizon should charge for ATC Tandem Trunk Ports.[footnoteRef:26]  The amount of time in which Verizon has not been applying a separate ATC Tandem Trunk Port charge to One Communications strongly suggests that the parties intended that Verizon would not bill this charge to One Communications under the terms of the ICAs.  A court will not re-write a contract in the guise of interpreting it.  Kilgore v. Comm., Department of Transportation, Bureau of Driver Licensing, 832 A.2d 549 (Pa. Cmwlth. 2003), appeal denied 579 Pa. 696, 856 A.2d 836 (2004). [26: 		The paramount goal of contractual interpretation is to ascertain and give effect to the intent of the parties.  RegScan, Inc. v. ConWay Transportation Services, Inc., 875 A.2d 332 (Pa. Super. 2005).  It is well established in Pennsylvania that the parties’ past practice and custom may be used to discern the intent of the parties.  Birdsall-Friedman Company v. Globe and Rutgers Insurance Company, 190 A. 924, 326 Pa. 404 (1937).] 


	In light of the above, we conclude that the ALJ appropriately determined that applicable law does not authorize or permit Verizon to impose dedicated tandem trunk port charges on One Communications in connection with the joint provision of switched access services.  Verizon’s first Exception is, therefore, denied.

	In its second Exception, Verizon’s objects to the ALJ’s conclusion that ATC Trunks fall within the class of “interconnection facilities” pursuant to Section 251(c)(2) of the Act.  As noted, Verizon is of the opinion that ATC Trunks and their associated Port charges should be classified as access services and billed from Verizon’s access charge tariffs.  Nevertheless, Verizon submits that even if these services were viewed as “interconnection” under Section 251(c)(2), Verizon alleges that the ALJ’s conclusion amounts to it providing interconnection to One Communications for free, which is contrary to the very same provision of federal law that the Initial Decision cites.

		In the Initial Decision, the ALJ concluded the following:

Under Section 251(c)(2) of the Act, ILECs have an obligation to provide “interconnection with the local exchange carrier’s network for the transmission and routing of telephone exchange service and exchange access” at cost-based rates in accordance with Section 252.  47 USC § 251(c) (2) (emphasis added).  The provision of dedicated facilities to CLECs for use as ATC trunks is an interconnection service, not an access service; ILECs cannot unilaterally apply access charges to interconnection arrangements without violating this provision of the Act.

ID at 19.

The ALJ also concluded that under the facts in this case One Communications is not purchasing switched access services when it provisions a dedicated trunk between its own dial tone switch and Verizon’s access tandem and, therefore, cannot be liable for the Dedicated Tandem Trunk Port charge that appears only in Verizon’s switched access tariffs.  He noted that his conclusions are supported by the federal Telecommunications Act, the FCC’s 1997 Access Reform Order which directed LEC switched access service rate structure in line with the cost causation principles implementing decisions, and the terms of Verizon’s own tariff.  ID at 19.

	Verizon argues that if the ALJ is correct that ATC trunks fall under interconnection services under the federal statute, the ALJ does not explain why Verizon should provide this service for free.  Exc. at 13.  Citing to the “just and reasonable rate” clause under Section 251(c)(2)(D) of the Act, Verizon argues that even if the connection of One Communications subtending ATC trunks to the access tandems through the ports were considered to be “interconnection,” the Commission must find that under federal law, One Communications is still required to pay for the ATC Tandem Trunk Port that it uses for this purpose.  Id.  Verizon submits that although the terms of the ICA do not expressly establish rates for ATC trunks, One Communications is still required to pay a just, reasonable and nondiscriminatory rate in accordance with the terms and conditions of the ICA.  Id.  Further, Verizon contends that the Commission has recognized that in the absence of specific negotiated rate in the ICA, interconnection must be provided at cost-based rates, which do not need to be TELRIC-based.[footnoteRef:27]  Exc. at 14-15.  Verizon asserts that in this case, the ICAs establish the rates for the interconnection facilities by incorporating the access tariffs into the ICAs, and it is, therefore, irrelevant whether the rates chosen by the parties in their ICAs are “cost-based.”  Exc. at 15. [27: 		Consolidated Arbitration Order at 102.] 


		Verizon further submits that this Commission has already held in its Consolidated Arbitration Order[footnoteRef:28] that transport facilities from a CLEC switch to a Verizon switch, such as an access tandem, are not Section 251(c)(2) interconnection facilities.  Rather, Verizon avers that Section 251(c)(2) only establishes a “duty” for Verizon to provide for the CLEC’s facilities “interconnection” at a “point” within Verizon’s network, not to provide the actual transport facilities running between the CLEC network and the Verizon Network, which is the purpose of the ATC trunk at issue here.  Exc. at 14 citing Consolidated Arbitration Order at 101.[footnoteRef:29]  Exc. at 14.  As such, Verizon contends that the ALJ’s conclusion that the ATC Trunks are interconnection facilities is contrary to the Consolidated Arbitration Order and, thus, cannot stand.  [28: 		Petition of Verizon Pennsylvania Inc. and Verizon North Inc. for Arbitration of an Amendment to Interconnection Agreements with Competitive Local Exchange Carriers and Commercial Mobile Radio Service Providers in Pennsylvania Pursuant to Section 252 of the Communications Act of 1934, as Amended, and the Triennial Review Order, at Docket No. P-00042092, order entered on February 21, 2006 (Consolidated Arbitration Order).]  [29: 		Verizon cites to page 10 of the July 21, 2006 Reconsideration Order in the Consolidated Arbitration Proceeding when the Commission stated, that “after the CLEC chooses the technically feasible point to which it requests interconnection, any other transport required by the CLEC may be presumed to be for ‘non-interconnection’ purposes.”  ] 


In its Reply Exceptions, One Communications submits that Verizon’s Section 251(c)(2) arguments are irrelevant and that, contrary to Verizon’s assertions, Verizon is not providing this service for free.  One Communications argues that it provides its own facilities up to a collocation node in the Verizon access tandem and so Verizon should not expect to charge One Communications for transport facilities it does not provide.  One Communications notes, however, that Verizon imposes collocation charges under the ICAs and its incorporated tariffs for space and power used by One Communications as well as for the in-building wiring connecting the collocation nodes to the tandem switch port.  One Communications avers that Verizon does not provide any of these interconnection services for free, and that none of these charges are in dispute in the present case.  R.Exc. at 13.

One Communications submits that Verizon is actually claiming that it is providing the trunk port specifically, and not interconnection generally, to One Communications for free.  One Communications asserts that the fatal flaw in that claim is that the trunk ports at the center of this dispute are part of the tandem switch and that the use of these trunk ports is part of the tandem switching charge that Verizon bills to its IXC customers.  Ball Direct Testimony at 11:1-7 citing Paragraph Nos. 167 and 168 of the FCC’s Access Reform Order.  One Communications further notes that Verizon, in its Brief on page 13, has admitted that the tandem switch is on Verizon’s side of the interconnection point.  As such, Choice One ascertains that Verizon is required to bill the IXCs, not the CLECs, for use of the tandem switch, which includes the use of both tandem switch ports (i.e., on the end office side and on the serving wire side) involved in routing a call through the switch.  R.Exc. at 13-14.

One Communications contends that, as it had already shown Verizon actually bills IXCs for the end-office-side port costs through the usage sensitive tandem switching charge.  Thus, One Communication submits that Verizon is not providing anything for free and that if Verizon’s position were adopted, the Commission would be permitting Verizon to be paid twice for the same cost element associated with the end-office side port.  R. Exc. at 14.

		Upon our review of the record, it does not appear that Verizon is providing the end office Trunk Port for free.  We agree with the ALJ and One Communications claim in its Reply Exceptions that Verizon recovers the cost of the end office side trunk port from IXCs as required by the FCC’s Access Reform Order.  As the ALJ correctly found, the FCC has authorized LECs to recover the cost of the switch port connecting the dedicated trunk between the LEC tandem and the IXCs via a flat monthly charge to the specific IXC to which that port is dedicated.  On the other hand, LECs recover the other costs of the tandem access switch through per minute of use tandem switching charges paid by all IXCs that send or receive access traffic through that tandem access switch.  Verizon collects these minutes of use and dedicated charges from the IXCs through its tariffed access charges.  I.D. at 15.  Also, as noted in the Direct Testimony of Gary J. Ball, the FCC’s Access Reform Order requires LECs, such as Verizon, to recover all tandem switching costs, except for the serving wire center side trunk port, through their single tandem switching rate element.  More specifically, Paragraph 168 of the FCC’s Access Reform Order, states that “incumbent LECs will be required to provide tandem-switched transport under a three-part rate structure as follows:  (1) a per-minute charge for transport of traffic over common transport facilities between the LEC end office and the tandem office; (2) a per-minute tandem switching charge; and (3) a flat-rated charge for transport of traffic over dedicated transport facilities between the serving wire center and the tandem switching office.”  As such, the FCC’s Access Reform Order required Verizon to establish a flat-rated charge for transport of traffic over dedicated transport facilities between the serving wire center and the tandem switching office.  It is important to note that, as explained by the ALJ in his Initial Decision on page 21, Verizon’s Commission-approved Access Charge Tariffs are consistent with this requirement: 

Further buttressing the conclusion that One Communications is not liable for Verizon’s Dedicated Tandem Trunk Port charge is the fact that Verizon’s tariffs[’] own terms, the dedicated tandem port element only applies to every activated Direct Trunked Transport trunk which terminates on the serving wire center side of the access tandem.  Verizon PA Tariff Pa. P.U.C. No. 302, §§ 6.1.3(B)(3), 6.8.1(F)(5); Verizon North Tariff Pa. P.U.C. No. 9, § 4.2.3(A)(1)3.  The port charge at issue here, however, is for the port that terminates a trunk connecting One Communications to Verizon on the end office side of the access tandem.
_______________________
3	Verizon North’s tariff does not contain the words “serving wire center” in its description of the dedicated tandem trunk port charge.  However, as noted earlier, the Commission required both Verizon companies to bring their intrastate switched access rate structure into alignment with the interstate structure, and the FCC Access Reform Order expressly permits dedicated trunk port charges only for trunks terminating on the “serving wire center side” of an access tandem.  Therefore, Verizon North’s tariff must be construed as imposing such charges only to the extent authorized by the FCC.

Finally, with regard to Verizon’s claim that the Commission’s July 21, 2006 Reconsideration Order in the Consolidated Arbitration Proceeding determined that “after the CLEC chooses the technically feasible point to which it requests interconnection, any other transport required by the CLEC may be presumed to be for ‘non-interconnection’ purposes,” we note that our determination in this Opinion and Order is consistent with our language in the Reconsideration Order in light of the fact that we have already determined, as discussed above, that the monthly dedicated Trunk Port Charge is a non-interconnection element in that it is included in Verizon Access Charge tariffs and assessed to IXCs rather than to the CLECs.
	For the foregoing reasons, we do not find Verizon’s claims credible that One Communications is receiving ATC trunks for free.  As such, Verizon’s second Exception in this matter is rejected.

	In its third and last Exception, Verizon objects to the ALJ’s conclusion in his Initial Decision that the FCC’s access rate restructure precludes Verizon from charging One Communications for a dedicated port from Verizon’s access charge tariffs.  (Exc. at 17-21 referring to ID at 21-23).

		First, Verizon contends that the FCC’s Access Charge Order and resulting regulations do not support the ALJ’s conclusion, that under the terms of the tariffs, One Communications is not required to pay for the ports merely because it is a CLEC and not an IXC.  Verizon asserts that the FCC’s requirement to create a separate dedicated tandem trunk port charge applies to any trunk where the facility is dedicated to the traffic of a single carrier and the cost causer can, therefore, be determined.  Verizon claims that the FCC’s regulations make it clear that the dedicated trunk port charge is not limited to IXCs.  In citing the federal regulations at 47 C.F.R. §69.111(l)(3), Verizon claims that it must “recover the costs of dedicated trunk ports on the serving wire center side of the tandem switch only though flat-rated charges expressed in dollar and cents per trunk port and assessed upon the purchaser of the dedicated trunk terminating at the port.” (emphasis added).  Verizon avers that the FCC required “the purchaser” to pay for the dedicated tandem trunk ports because it concluded the cost causer for the ports is “the carrier purchasing the dedicated trunk terminated at the port.”[footnoteRef:30]  Verizon explains that the term purchaser and carrier apply equally to a CLEC as to an IXC.  In this proceeding, Verizon asserts that One Communications is the purchaser of dedicated trunks between its network and Verizon’s access tandem and, therefore, it must pay for the ports at which those trunks terminate.  Exc. at 18. [30: 		Access Charge Order, ¶ 174.] 

		Verizon also challenges the ALJ’s holding on page 22 of the Initial Decision that the dedicated Tandem Trunk Port rate applies only to ports on the “serving wire center” side of the tandem and that only an IXC network can be on the “serving wire center” side of the tandem.  Verizon argues that this holding and the ALJ’s conclusion that a CLEC network is on the “end office side” of the tandem is based on a limited interpretation of the term “serving wire center” and is contrary to the plain language of the FCC’s regulations.  Verizon contends that the FCC does not limit the “serving wire center” side of the tandem only to facilities connecting IXC networks.  Rather, Verizon claims that the FCC defines “serving wire center” as “the telephone company central office designated by the telephone company to serve the geographic area in which the interexchange carrier or other person’s point of demarcation is located.”[footnoteRef:31]  Exc. at 19.  Verizon points out that if the FCC’s Rule 69.2(rr) was intended to limit the port charge only to IXCs, the FCC would have only referenced “interexchange carriers” and there would have been no need to reference “other person(s).”  Id. [31: 		47 C.F.R. § 69.2(rr).] 


		Verizon also claims that the FCC’s rules refute the ALJ’s conclusion that a CLEC network is on the “end office” side of the tandem and is no different from a Verizon wire center.  Citing 47 C.F.R. §§ 69.2(hh) and 69.2(pp), Verizon submits that the FCC’s rules define the term “end office” as “the telephone company office from which the end user receives exchange service and “telephone company” here means the ILEC.  As such, Verizon opines that a CLEC’s switch is not an “end office,” as that term is used in the context of these rules.  Verizon, therefore, argues that these rules permit a charge for trunks connected to the “serving wire center’ side of the tandem to apply to CLEC ATC trunks.  Id.

		In response to Verizon’s third Exception, One Communications contends that Verizon has mischaracterized the ALJ’s conclusion as to why One Communications should not be required to pay for the tandem ports.  One Communications submits that the Initial Decision does not state that the trunk port charges are invalid merely because One Communications “is a CLEC and not an IXC.”  Rather, the Initial Decision explains in detail why the dedicated trunk port charge does not apply to trunks on the end office side of a tandem switch.  One Communications also contends that Verizon’s arguments in its third Exception quote the FCC Orders and Regulations out of context and ignores the clear language of the FCC in its Access Reform Order on this issue.

		One Communications retorts that if the Commission were to accept Verizon’s position, it would have to agree with the following: (1) that a CLEC is a “purchaser” of switched access service that the CLEC itself is providing to IXCs; (2) that a tandem can have more than one serving wire center side; (3) that a CLEC’s end office switch is not an “end office;” and (4) that shared transport trunks are dedicated.

	One Communication further avers that the FCC’s Access Reform Order is clear that the FCC considered the “dedicated” trunks to be those between the tandem and the purchaser of the switched access service, that it used this term specifically in contrast to the shared trunks between a tandem and an end office, and that it considered the “serving wire center” to be the one and only office serving the access customers.   R.Exc. at 14-15.

		We are not persuaded by Verizon’s Exceptions and its interpretation of the FCC’s Regulations and Access Reform Order when it argues: (1) that the dedicated trunk port charge is not limited to IXCs; (2) that the FCC does not limit the “serving wire center” side of the tandem only to facilities connecting IXC networks; and (3) that a CLEC’s switch is not an “end office.”  We agree with One Communication’s arguments in its Reply Exceptions on this matter that Verizon has interpreted the FCC’s Regulations and Access Reform Order out of context.  We are more inclined to accept the ALJ’s and One Communications interpretation that the fact that ATC trunks only carry IXC traffic is what makes them “dedicated.”  As such, we disagree with Verizon’s argument that “dedicated” means that the ATC trunks only carry traffic to and from One Communications’ end users.  Furthermore, the FCC has clearly required Verizon to recover the dedicated trunk port costs via a flat-rated charge for transport of traffic over dedicated transport facilities between the serving wire center and the tandem switching office.”  In this regard we agree with the ALJ’s rationale discussed in detail on pages 13 through 23 that One Communications is not liable for any dedicated tandem trunk port charge.  

		In light of our earlier conclusion that One Communication is not purchasing switched access services from Verizon we reject Verizon’s contention that One Communications must pay the ATC tandem ports charge in Verizon’s switched access charge tariffs.  Our reading of the federal law leads us to conclude that under the meet point billing arrangements, CLECs have the same rights, as independent LECs have to share trunks between a tandem and end office.  As such we shall deny Verizon’s third Exception.
Conclusion

		Upon our review of Exceptions and Reply Exceptions, we find in favor of One Communications.  As such, we shall deny the Exceptions and adopt ALJ Weismandel’s Initial Decision consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Verizon Pennsylvania Inc. and Verizon North Inc. to the Initial Decision of Administrative Law Judge Wayne L. Weismandel, issued on June 2, 2009, are denied, consistent with this Opinion and Order.

		2.	That the Initial Decision of ALJ Wayne L. Weismandel in the above referenced proceeding is adopted consistent with this Opinion and Order.

		3.	That the Formal Complaint of Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. filed February 22, 2008, against Verizon Pennsylvania Inc. and Verizon North Inc. at Docket Numbers C-2008-2029477 and C‑2008-2029479, is sustained.

	4.	That coincident with the entry date of this Opinion and Order, Verizon Pennsylvania Inc. and Verizon North Inc. shall immediately discontinue the imposition of Access Toll Connecting Trunk Port charges on Choice One Communications of Pennsylvania Inc. and CTC Communications Corp.

	5.	That within sixty (60) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. and Verizon North Inc. shall reimburse Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. for any and all Access Toll Connecting Trunk Port charges previously paid to them by Choice One Communications of Pennsylvania Inc. and CTC Communications Corp.

	6.	That within sixty (60) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. and Verizon North Inc. shall credit the accounts of Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. for all assessed but unpaid Access Toll Connecting Trunk Port charges.

	7.	That the decision of the Massachusetts Department of Telecommunications and Cable in Complaint of Choice One Communications of Massachusetts Inc., Conversent Communications of Massachusetts, LLC, CTC Communications Corp., and Lightship Telecom, LLC (collectively, “One Communications”), Concerning Alleged Unlawful Charges Imposed by Verizon New England Inc., d/b/a Verizon Massachusetts for Access Toll Connecting Trunk Ports and E911/911 Dedicated End Office Trunk Ports, D.T.C. 08-3 (April 9, 2009), the letter dated letter dated April 27, 2009, constituting the response of Verizon Pennsylvania Inc. and Verizon North, Inc. to that decision, and the letter dated May 6, 2009, constituting the response of Choice One Communications of Pennsylvania Inc. and CTC Communications Corp. to the April 27, 2009 letter, are all stricken from the record in this case as being improperly filed.

		8.	That the record at Docket Numbers C-2008-2029477 and C‑2008‑2029479 be marked closed.
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							BY THE COMMISSION


							James J. McNulty
							Secretary

(SEAL)

ORDER ADOPTED:	January 28, 2010

ORDER ENTERED:	January 29, 2010
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