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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO), filed on August 25, 2009, to the Initial Decision (ID) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on August 3, 2009.  No Reply Exceptions were filed.
History of the Proceeding


Torino Incorporated (Torino) is an incorporated business that obtains gas service from PECO in Hatboro, Pennsylvania.  Torino has sold pizzas at its current address since October 1997.  Tr. at 4-5, 19-20.  On March 24, 2008, Torino, through its owner, Mr. Frank Bosco, filed a Formal Complaint (Complaint) with the Commission against PECO alleging as follows: (1) that PECO overbilled it because it had a broken gas meter for many years; (2) that Torino received a bill for $5,000 in January 2007, even though its usual bill was approximately $1,700; and (3) that Mr. Bosco had great difficulty receiving answers when he contacted PECO in an effort to obtain an explanation for his high gas bill.  Torino stated that PECO personnel told Mr. Bosco that his meter was stopped for years.  Torino asked that the Commission to investigate PECO’s billing practices and direct PECO to refund the overpayment to Torino Inc.  Complaint at 6-7.


On April 28, 2008, PECO filed an Answer to the Complaint wherein it admitted that, in October 2005, Torino’s gas meter stopped transmitting readings and that PECO had to bill Torino on estimated readings from that point forward.  It also stated that, on September 6, 2006, a meter technician gained access to the meter and found the meter was not registering usage.  PECO asserts that it attempted repeatedly to gain access but was unsuccessful until May 9, 2007, at which time it replaced the meter.  Estimated readings have since ceased.  Ans. at 2-3.


A hearing was held on May 21, 2009.  Torino proceeded unrepresented
 and Mr. Bosco testified on Torino’s behalf.  PECO, which was represented by counsel, presented the testimony of one witness and introduced two exhibits which were admitted into the record.  On May 29, 2009, the ALJ asked PECO to submit Torino’s history of gas usage in 2003 and 2004.  PECO responded to this request with documents that were marked and admitted into the record as PECO Exhibit 4.  The record was closed on June 10, 2009.  The ALJ issued the Initial Decision on August 3, 2009, wherein he denied the Complaint, in part, because he found that Torino had not met its burden of proving that it was overbilled, and sustained the Complaint, in part, because he found that PECO had violated Section 1501 of the Public Utility Code (Code) by failing to replace Torino’s broken meter for “an exceedingly unreasonable period of time.”  As a result, the ALJ recommended the imposition of a $4,100 civil penalty on PECO.  I.D. at 7-10.


PECO filed Exceptions to the Initial Decision on August 24, 2009.  Torino did not file Exceptions or Reply Exceptions.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


The ALJ made eight Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


In its Exceptions, PECO inserts a footnote stating that Mr. Frank Bosco, Torino’s owner, appeared pro se over the objection by PECO and in direct contradiction to Commission Regulations.  52 Pa. Code §§ 1.21-1.23; Tr. at 6.  


We take administrative notice that the Complainant is a registered corporation in the Commonwealth of Pennsylvania and is accorded the protection afforded to such legal entities.  As such, it is a requirement for the proper adjudication of this Complaint proceeding that the Complainant corporation must be represented by counsel.  52 Pa. Code § 1.21.  Even though this issue was raised by PECO’s counsel, the ALJ permitted the hearing to continue.  

While corporate officers are permitted to file formal complaints on a corporation’s behalf, the Commission’s Regulations at Sections 1.21-1.23 clearly state that corporations must be represented by licensed attorneys in adversarial proceedings.  A proceeding becomes “adversarial” upon the filing of an Answer.  New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C‑2008-2065498 and C-2008-2079076, (Order entered June 24, 2009.  See also 52 Pa. Code § 1.8.  

Since Torino is a corporation, it should not have been permitted to proceed at the evidentiary hearing without counsel.  However, Mr. Bosco opted to proceed without counsel for reasons of his own and the ALJ allowed him to testify on behalf of Torino. Because the ALJ reached a decision on the merits of the case, we shall consider the testimony presented at the hearing in order to avoid a waste of resources for all Parties involved.


However, we remind everyone that the general rule requiring that corporate complainants must be represented by counsel at all stages of Commission proceedings once those proceedings become adversarial will control on a going-forward basis.  Absent exigent circumstances, individuals should not, therefore, be allowed to offer testimony on a corporation’s behalf if the corporation is not represented by legal counsel.  


PECO excepts to the ALJ’s imposition of a penalty.  In its Exceptions, PECO asserts that the account did have “an unfortunately long no-read period” that “was not due to PECO’s dilatory behavior.”  Exc. at 2.  PECO then cites various factors in this case that supposedly excuse PECO from any penalty that might be imposed due to the delay in attending to Torino Inc.’s meter.  These include: (1) the fact that Torino Inc. is a commercial customer; (2) PECO’s making at least two appointments with Mr. Bosco that were not kept; (3) Mr. Bosco’s failure to understand the importance of his keeping the appointments even though the meter was located outside; and (4) PECO’s assertion that the use of estimates did not result in a significant over-billing or under-billing to Mr. Bosco’s business.  With regard to PECO’s assertion that its estimates did not result in significantly over-billing or under-billing, PECO states that the account had been over-billed by a total of $734.39, an amount that was then given as a credit on the bill in 2007.  Tr. at 27; Exc. at 3.  


PECO also argues that there is no bright line test for determining a reasonable length of no-reads for a commercial customer and blames the long period of estimates on a lack of access to the meter.  Exc. at 4-6.



The situation that led to this Complaint being filed in the first place is based on the fact that Torino’s bills were estimated from December 2003 through May 2007, when a new meter was installed to replace Torino Inc.’s stopped meter.  PECO Exh. 4; ID at 4.  According to PECO’s Answer to the Complaint, Torino’s meter stopped transmitting in October 2005, but PECO Exhibit 4 indicates that the estimated billings began in December 2003, and continued until May 2007.  ID at 6; Ans. at 3; PECO Exh. 4.


This long delay in reading and/or fixing a customer’s meter is not adequate service.  Even though Torino, as a commercial customer, does not have protections pursuant to Chapter 56 of our Regulations, Torino does have the right to service that is reasonable, adequate, efficient and safe, pursuant to Section 1501 of the Public Utility Code (Code).  66 Pa. C.S. § 1501.   Also, while Chapter 56 does not apply here, it can serve as a guide to reasonableness of service provided to non-residential customers by a utility.


We do not find any of the excuses given in PECO’s Exceptions to be persuasive.  Particularly galling is PECO’s claim that its failure to provide an actual meter reading for 41 months can be blamed on the Torino’s failure to keep two appointments when it was established at the hearing that Torino was open twelve hours a day and that the meter was located outside the building.  Findings of Fact No. 3.  Accordingly, PECO’s Exceptions are denied.


The ALJ analyzed the appropriateness of a penalty for PECO based upon the Commission’s guidelines in its statement of policy in Section 69.1201 relating to Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulation.  52 Pa. Code § 69.1201.  These guidelines were based upon the Commission’s Orders in Rosi v. Bell-Atlantic Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-0099409 (March 16, 2000), for determining the amount of civil penalty to be assessed in slamming cases, and in Public Utility Commission v. NCIC Operator Services, Docket No. M-00001440 (December 21, 2000), in all types of violations.  For a complete discussion of the ALJ’s penalty analysis, please refer to pages eight through ten of the Initial Decision.


As a result of his analysis of PECO’s violation, the ALJ imposed a civil penalty of $100 a month for each month of delay (forty-one months’ delay) from the time PECO learned about Torino’s malfunctional meter in December 2003 to the time PECO actually changed it in May 2007.  The resulting penalty set by the ALJ was $4,100.  Upon review of the record, we conclude that the ALJ’s reasoning was correct and adopt the results of the ALJ’s penalty analysis.
Conclusion

Upon review and consideration of the record of this proceeding, we agree with the ALJ’s dismissal of Torino’s overbilling complaint for failure to meet its burden of proof and with the ALJ’s finding of a violation of Section 1501 and the imposition of a penalty of $4,100 on PECO.  We also conclude that there is sufficient evidence based upon the record of this proceeding to direct Commission Staff to examine whether the meter-reading issue in this matter is present in other PECO accounts.  To that end, we shall direct PECO to provide the Commission’s Bureau of Fixed Utility Services, Energy Division (FUS-Energy) with a list of all non-residential gas accounts where PECO has not obtained an actual meter reading for the previous three billing cycles or longer within 30 days of the entry of this Opinion and Order.  Within 30 days of receipt of the aforementioned data, FUS-Energy shall provide a report and recommendation to the Commission’s Law Bureau indicating whether, based upon its review, a systemic issue exists and what further steps, if any, should be taken by the Commission; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of PECO Energy Company are denied, consistent with this Opinion and Order.


2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is modified, consistent with this Opinion and Order.


3.
That the Complaint of Torino Incorporated docketed at C‑2008‑2034595 against PECO Energy Company is dismissed, in part, and sustained, in part, consistent with this Opinion and Order.
4.
That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within thirty (30) days of receipt of the Commission’s Opinion and Order, PECO Energy Company shall pay a civil penalty in the amount of $4,100 by check or money order for violations of the Public Utility Code.  Said check or money order shall be made payable to:
Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA  17105-3265
5.
That, within 30 days of the entry of the Commission’s Opinion and Order, PECO Energy Company shall provide the Commission’s Bureau of Fixed Utility Services, Energy Division, with a list of all non-residential gas accounts where an actual meter reading has not been obtained for the three previous billing cycles or longer.  


6.
That, within thirty days of the receipt of the aforementioned list from PECO Energy Company, the Bureau of Fixed Utility Services, Energy Division, shall provide a report and recommendation to the Commission’s Law Bureau on whether a systemic issue exists, and what, if any, further steps should be taken by the Commission.


7.
That the proceeding at Docket No. C-2008-2034595 is to be marked closed upon receipt by the Commission of the above-referenced penalty and the listing of the accounts from PECO required by this Opinion and Order. 
[image: image1.emf]






BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED: November 19, 2009

ORDER ENTERED: February 2, 2010
	�	In the ALJ’s Prehearing Order, Torino was notified that a partnership, corporation, trust, association, or governmental agency or subdivision must be represented by an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, pursuant to 52 Pa. Code §§1.21 & 1.22.  Prehearing Order at 3.  However, the ALJ proceeded with the hearing even though Torino was not represented by counsel.  However the ALJ did not permit Mr. Bosco, Torino’s owner, to do anything but testify.    Tr. at 6.
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