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OPINION AND ORDER
BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions, filed on August 21, 2009,
 by Cars R Us c/o Holman Copeland (Cars R Us) to the Initial Decision (ID) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on June 11, 2009.  Reply Exceptions were filed by Philadelphia Gas Works (PGW), on August 31, 2009.

Background and History of the Proceeding


Cars R Us is located in one of a number of buildings that were once owned by one owner.  All meters for the property were located in one room in a building at 2781 Roberts Avenue in Philadelphia, which is now occupied by Southern Graphic Systems.  Gas service for those meters was shut off on September 30, 2002.  The address of the building that houses the Cars R Us business and Southern Graphic Systems is 3001 Stokley Street.  Since Stokley Street and Roberts Ave form a corner in this area, the building at 3001 Stokley Street shares a common wall with the building at 2781 Roberts Avenue  ID at 2‑3; Findings of Fact Nos. 2, 8; Tr. at 58.
On June 20, 2007, PGW received a call from a customer reporting a gas leak around the loading docks at 2781 Roberts Avenue.  A PGW employee investigated and discovered a leak in a five-inch riser.  Mr. Donahue made a temporary repair and notified his supervisor to schedule a permanent repair.  Finding of Fact No. 4; Tr. at 30; PGW Exhibit 2.

On June 21, 2007, another PGW employee went to 2781 Roberts Avenue to perform a permanent repair.  In the meter room at that address, the employee discovered that a PGW-installed bypass
 was open at Meter No. 201287, which previously provided service to Building No. 3201 Stokely Street, 6-2, the location of Cars R Us.
  The PGW employee shut off that meter, along with the other meters on September 30, 2002.  The lock in this location had been broken, removed and placed on top of the open valve.  Finding of Fact Nos. 5, 6; Tr. at 51-52.
The PGW employee, along with a maintenance man from Southern Graphic Systems, traced the fuel line with his flashlight through the Southern Graphics Systems building, which led to a common wall with Cars R Us, until he could go no further.  He then went around the block to where the Cars R Us business was located on the other side of the wall.  The PGW employee announced that he was from the gas company and was tracing a line.  He noticed two big heater units, but did not get a chance to investigate because Mr. Copeland, the owner, adamantly asked him to leave his property.  Finding of Fact No. 8; Tr. at 52-54.
When PGW employees made a follow-up visit to Cars R Us, they found that Cars R Us had two heaters, each with a 180,000 BTU capacity.  PGW calculated the estimated gas usage for such heaters for the period of January 1, 2007, through June 21, 2007, based on degree days for the year.  The resulting estimate of $4,137.03 was mailed with the cost estimate for providing service to Cars R Us’ address.  Findings of Fact Nos. 10-11; Tr. at 61.


This Complaint, which was filed against PGW on February 29, 2008, is an appeal of an Informal Complaint that was filed with the Commission’s Bureau of Consumer Services (BCS) objecting to the charge for unauthorized use of gas.  The BCS determined, in a decision issued February 2, 2008, that PGW’s charges were legitimate.  In this Complaint, Mr. Copeland, owner, operator and manager of Cars R Us, asserted, inter alia, that PGW was requiring Cars R Us to pay $4,137.03 for the unauthorized use of gas before it would install gas service for Cars R Us and that the cost to install service would be $40,212.

On April 17, 2008, PGW filed an Answer to the Complaint, wherein it stated that it had told Cars R Us that the payment for unauthorized gas usage and the installation of gas service would cost $46,173.60.  PGW also alleged: (1) that the location of the service address has multiple properties; (2) that on June 21, 2007, it found a bypass at the service address that was unlocked; (3) that the bypass supplied gas to two heaters; and (4) that the gas service was shut off at that time and the meter was removed.  PGW averred that, on September 21, 2007, Cars R Us contacted PGW to have gas service turned on at the service address.  PGW stated that it notified Cars R Us that the existing service belonged to the original property that had multiple buildings and that the properties were sold and became separate entities, thereby requiring a new main to be installed at the street and a new service to be connected to the service address.  Ans. at 2.   
On September 22, 2008, a hearing was scheduled on the Complaint.  Counsel for Cars R Us filed a request for a continuance due to a death in his family that was granted.  Tr. at 5.
Mr. Copeland appeared pro se for Cars R Us
 at the evidentiary hearing held on March 30, 2009.  PGW was represented by counsel and presented the testimony of two witnesses and introduced eight exhibits into the record.  The ALJ allowed Mr. Copeland to testify.  Tr. at 12.  The record closed on April 15, 2009, after PGW submitted a clarifying letter requested by the ALJ that was admitted into the record as PGW Exhibit 9.  
On June 11, 2009, the Commission issued the Initial Decision in which ALJ Nguyen dismissed the Complaint and directed Cars R Us to pay PGW $4,137.03 for the unauthorized use of gas.
On July 30, 2009, Cars R Us submitted three exhibits in support of its Complaint.  Exceptions to the Initial Decision were filed by Cars R Us on August 21, 2009.  Therein, Cars R Us requested the opportunity to supplement the record with supporting evidence that was allegedly unavailable at the time of the March 30, 2009 hearing.  PGW objected to Cars R Us’ request to reopen the record and filed Reply Exceptions on August 31, 2009.  On September 10, 2009, Cars R Us filed five more exhibits with the Commission.  
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron at 99.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.


The ALJ made eleven Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
According to the Initial Decision, Cars R Us questioned both the unauthorized use charge as well as the amount of the installation charge in the Complaint.  However, at the hearing, Mr. Copeland, acting for Cars R Us, dropped the issue of the amount of the installation charge and wished to address only the charge for the unauthorized use of gas.  Tr. at 14-18; ID at 5.
In his Exceptions, Mr. Copeland requests that the record be reopened.  Mr. Copeland asserts that, in the interest of preventing a miscarriage of justice, he should have an opportunity to supplement the record with supporting evidence that was not available at the time of the hearing due to the absence of his attorney, who asked for the hearing to be continued but then failed to appear at the later hearing date.  Exc. at  1.

Despite having clearly been represented by counsel at an earlier date, Cars R Us appeared pro se at the rescheduled hearing.  In spite of the fact that Cars R Us is a Pennsylvania business corporation, the presiding ALJ allowed Mr. Copeland to present testimony on behalf of Cars R Us without being represented by counsel.  Mr. Copeland was not permitted, however, to cross examine PGW’s witness or to introduce exhibits.  

While corporate officers are permitted to file formal complaints or applications on a corporation’s behalf, the Commission’s Regulations at Sections 1.21-1.23 clearly state that corporations must be represented by licensed attorneys in adversarial proceedings. 
  A complaint proceeding becomes “adversarial” upon the filing of an Answer.  New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C‑2008-2065498 and C-2008-2079076 (Order entered June 24, 2009).  See also 52 Pa. Code § 1.8.  

As such, Cars R Us should not have been permitted to proceed at the hearing without counsel.  However, Mr. Copeland opted to proceed without counsel for reasons of his own and the ALJ allowed him to testify on behalf of Cars R Us.  Because the ALJ reached a decision on the merits of the case, we shall consider the testimony presented at the hearing in order to avoid a waste of resources for all Parties involved.  However, we shall not consider Mr. Copeland’s Exceptions or his request to reopen the record because they were not submitted by counsel.

It is important to note that, although the Commission is considering Mr. Copeland’s testimony in this matter, the general rule requiring that corporate complainants must be represented by counsel at all stages of Commission proceedings once those proceedings become adversarial will control in future Commission proceedings.  Absent exigent circumstances, individuals should not, therefore, be allowed to offer testimony on a corporation’s behalf if the corporation is not represented by legal counsel. 
We note that Cars R Us submitted a substantial amount of extra-record evidence, which allegedly was not available earlier because of the absence of its attorney.  It was Cars R Us’ decision to proceed without legal counsel and these are the consequences that have ensued as a result of that decision.  Any material submitted by Cars R Us after the close of the record shall not be considered by us in this matter.  52 Pa. Code § 5.431(b).  
Conclusion



For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Cars R Us c/o Holman Copeland are denied, consistent with this Opinion and Order.



2.
That the request of Cars R Us c/o Holman Copeland to reopen the record in the instant proceeding is denied, consistent with this Opinion and Order.



3.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted, as modified, by this Opinion and Order.



4.
That the Formal Complaint filed by Cars R Us c/o Holman Copeland against Philadelphia Gas Works is dismissed with prejudice.



5.
That Cars R Us c/o Holman Copeland shall pay Philadelphia Gas Works for an unauthorized use of gas in the amount of $4,137.03.

6.
That the case at Docket No. C-2008-2033437 is to be marked closed.
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BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)
ORDER ADOPTED:  November 19, 2009
ORDER ENTERED:  February 4, 2010
� 	By Secretarial Letter issued August 7, 2009, the Commission extended the deadline for Mr. Copeland to file Exceptions to August 21, 2009.


� 	A bypass is a metering apparatus which is set up with a redundancy (a valve) to allow gas to flow without interruption of service.  When the meter is in operation, the bypass is closed with a valve, which is locked in the closed position by a padlock.   A utility locks a bypass with a cowbell-shaped lock to prevent unauthorized use of gas.  PGW Exh. 7.


� 	Building No. 3201 Stokley Street, 6-2, is actually Building No. 3001 Stokley Street, R, the Complainant’s address. Tr. At 33, 40-42; PGW Exhibit 7.


� 	In the ALJ’s Prehearing Order, Cars R Us was notified that a partnership, corporation, trust, association, or governmental agency or subdivision must be represented by an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, pursuant to 52 Pa. Code §§1.21 & 1.22.  Prehearing Order at 3.  Nevertheless, the ALJ proceeded with the hearing even though Cars R Us was not represented by counsel.  However the ALJ did not permit Mr. Copeland, Cars R Us’ owner, to do anything but testify.  Tr. at 8-9.





� 	A proceeding becomes “adversarial” upon the filing of an Answer.  See 52 Pa. Code § 1.8.
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