BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Andre P. Overton					:
							:
	v.						:		C-2008-2060168
							:
National Fuel Gas Distribution Corporation		:



INITIAL DECISION


Before
David A. Alexander
Special Agent


HISTORY OF THE PROCEEDING


On August 27, 2008, Andre P. Overton (Complainant) filed a Formal Complaint against National Fuel Gas Distribution Corporation (NFGDC or Respondent) which alleged an inability to pay his natural gas utility bill.  As relief, he has requested a new payment arrangement.  On September 17, 2008, Respondent filed an Answer denying the material allegations of the Complaint.

On November 24, 2008, a Telephone Hearing Notice was issued and advised the parties that an initial telephonic hearing was scheduled for Tuesday, January 13, 2009, at 2:00 p.m.  This case was assigned to me pursuant to 52 Pa. Code § 56.174.    

On December 1, 2008, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  The Prehearing Order also reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted, and advised Complainant that this case would be dismissed if he did not participate in the hearing and present evidence on the issues raised in the Complaint.  

In accordance with the provisions of the Prehearing Order, by cover letter dated January 5, 2009, Respondent submitted three copies of seven exhibits for possible use at the Initial Telephone Hearing.  

The Initial Telephone Hearing convened as scheduled.  Complainant appeared pro se and testified on his own behalf.  Maureen Geary Krowicki, Esquire appeared on behalf of Respondent, called one witness, Cythnia Farabaugh-Hood and submitted six exhibits, which were admitted into the record.  The record closed at the conclusion of the hearing[footnoteRef:1]. [1:  A tape recording of the hearing was made, no court reporter being present.] 


FINDINGS OF FACT

1.	At the time of the hearing, Complainant was a residential natural gas customer of Respondent and took service at 2916 Walnut Street, Erie, Pennsylvania, 16508.  

2.	Respondent is National Fuel Gas Distribution Corporation, a jurisdictional public utility providing natural gas service in the Commonwealth of Pennsylvania.  

3.	On August 27, 2008, Complainant filed a Formal Complaint against Respondent alleging an inability to pay his natural gas utility bill and requesting a new payment arrangement.  

4.	Complainant currently works approximately 3 days a week, 8 hours a day and receives an hourly wage of $12.12.  At the time Complainant filed his Complaint he was working approximately 40 hours per week and received an hourly wage of $12.12 per hour.  

5.	At the time he filed his Formal Complaint, Complainant lived at the service address with three other individuals.  He lived there with his two daughters; one minor, age 17 and one adult, age 19, and his one year old grandson.

6.	At the time of the Initial Telephone Hearing, Complainant lived at the service address with a total of six other individuals. In addition to his two daughters and one grandson, he now lived there with three additional people, his wife and her two children. 

7.	Complainant’s daughters are unemployed.

8.	Complainant recently married. His wife, Pam, has two children, a son and a daughter.  Both children are minors and do not work.  

9.	Complainant’s wife does not work.  However, she receives approximately $178.00 in partial unemployment compensation every two weeks.  In addition, her son receives approximately $606.00 per month in Social Security benefits.  Complainant’s wife also receives approximately $326.00 in food stamps per month

10.	On August 8, 2008, BCS declined to establish a payment arrangement for Complainant, finding that he did not send in the required proof of income documents to establish a decrease in household income, thus BSC could not establish a change in income.  

11.	Complainant defaulted on a previously Commission issued payment arrangement of May 4, 2007 at BCS Case No. 2225970.  That decision established a regular budget amount of $234.00 per month plus $111.00 to pay to his arrearage for a total payment of $345.00 per month.  Respondent’s Exhibit E.

12. As of the hearing date, Complainant’s account balance with Respondent was $4,625.66.

13.	Respondent’s Exhibit A is a copy of Complainant’s Account Statement. NFG Exhibit A.

14. 	Respondent’s Exhibit B is a copy of PA Public Utility Commission Bureau of Consumer Services Customer Decision, BCS Case No. 2362770.  NFG Exhibit B.

15. Respondent’s Exhibit C is a copy of PA Public Utility Commission Bureau of Consumer Services Customer Complaint No. 2362770.  NFG Exhibit C.

16. 	Respondent’s Exhibit D is a copy of PA Public Utility Commission Bureau of Consumer Services Customer Decision, BCS Case No. 2225970.  NFG Exhibit D.

17. Respondent’s Exhibit E is a copy of PA Public Utility Commission Bureau of Consumer Services Customer Complaint No. 2225970.  NFG Exhibit E.

18. Respondent’s Exhibit F is a copy of Summary Arrangements. NFG Exhibit F.

DISCUSSION

In his Formal Complaint, Complainant alleged an inability to pay his monthly natural gas bills.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (Pa. 1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (Pa. 1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  
				
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (Act), became effective December 14, 2004, and applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code reads as follows:

	(d)	Number of Payment Agreements. – Absent a 	change in income, the Commission shall not establish or 	order a public utility to establish a second or subsequent 	payment agreement if a customer has defaulted on a 	previous payment agreement.  A public utility may, at its 	discretion, enter into a second or subsequent payment 	agreement with a customer.

66 Pa. C.S. § 1405(d).  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  The term “payment agreement” includes both utility agreements and Commission agreements.  Chapter 14 Implementation Order, Docket No. M-00041802F0002, Order entered March 4, 2005.  

Furthermore, a “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”). 

A significant change in circumstance is defined in Section 1403 as follows:

[bookmark: I6D7CC560B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C082B14B11DD9136C23DCD5ABEA3]“Significant change in circumstance.” Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:
[bookmark: SP;f1c50000821b0](1) The onset of a chronic or acute illness resulting in a significant loss in the customer's household income. 
[bookmark: I6D7D3A90B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C083B14B11DD9136C23DCD5ABEA3]
[bookmark: SP;58730000872b1](2) Catastrophic damage to the customer's residence resulting in a significant net cost to the customer's household. 
[bookmark: I6D7DAFC0B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C084B14B11DD9136C23DCD5ABEA3]
[bookmark: SP;d08f0000f5f67](3) Loss of the customer's residence. 
[bookmark: I6D7E24F0B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C085B14B11DD9136C23DCD5ABEA3]
[bookmark: SP;0bd500007a412](4) Increase in the customer's number of dependents in the household. 

66 Pa. C.S. § 1403.

Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

(b) Length of payment agreements.--The length of time for a 
customer to resolve an unpaid balance on an account that is subject 
to a payment agreement that is investigated by the commission and 
[bookmark: I6D4B2E10B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C2B14B11DDA4CCC9E3BD839BF9]is entered into by a public utility and a customer shall not extend beyond:


[bookmark: SP;3fed000053a85](1) Five years for customers with a gross monthly household income
[bookmark: I6D4BCA50B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C3B14B11DDA4CCC9E3BD839BF9] level not exceeding 150% of the Federal poverty level.


[bookmark: SP;c0ae00006c482](2) Two years for customers with a gross monthly household income
[bookmark: I6D4C8DA0B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C4B14B11DDA4CCC9E3BD839BF9] level exceeding 150% and not more than 250% of the Federal poverty level.


[bookmark: SP;d801000002763](3) One year for customers with a gross monthly household income 
[bookmark: I6D4D29E0B14B11DDA4CCC9E3BD839BF9][bookmark: I6D4820D0B14B11DDA4CCC9E3BD839BF9][bookmark: SP;6ad60000aeea7]level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa. C.S. § 1405(b).

The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code but lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.  66 Pa. C.S. § 1405(d).

Mr. Overton has already received one Commission issued payment arrangement. According to Commission records on May 8, 2007, at BCS Case No. 2225970, BCS established a payment arrangement for Complainant requiring him to pay a regular budget amount of $234.00 per month plus $111.00 to pay to his arrearage for a total payment of $345.00 per month.  Complainant did not honor that payment arrangement and failed to make the subsequent payments. 

In addition, it should be noted that from the time Complainant filed the formal Complaint to the hearing date, his household income has both decreased and increased and the number of dependents living at the service address has increased. Complainant averred that when the Complaint was filed he was working approximately 40 hours per week (8 hours a day, 5 days a week) and received an hourly wage of $12.12 per hour, 40 x $12.12 = 484.80 per week x 52 weeks a year equates to a $25,209.60 yearly gross household income.  However, since that time, his hours at his place of employment have decreased from 40 hours per week to 24 hours per week (8 hours a day 3 days a week) however his rate of pay has stayed the same, $12.12 per hour; 24 x $12.12 = $290.88 per week x 52 weeks a year for a  $15,125.76 yearly household income.  Complainant testified that he does not receive any additional financial assistance, i.e, no food stamps, no Social Security benefits, and no unemployment benefits.  If the inquiry ended there, Mr. Overton would be eligible for a new payment arrangement, as described in Section 1405(d) in the Public Utility Code as his household income has decreased 59%.

However, in this instance, the inquiry does not end there.  Mr. Overton testified that since filing his Complaint, he has recently married and as a result, the household income has increased, as well as the number individuals living at the service address.  His wife Pam receives $326.00 per month in food stamps, her minor son receives approximately $606.00 per month in Social Security benefits and she receives approximately $178.00 every two weeks in unemployment benefits for a total monthly income of $1,288.00.  Given the Complainant’s gross monthly income of approximately $1,163.52 ($290.88 x 4 weeks) and his wife’s income (including that of her son) of $1,288.00, the Complainant’s household income has actually increased from $1,288.00 per month to approximately $2,451.52 per month.  That monthly amount is less than 100% of the Federal Poverty Level for a family of seven (7).  

While Complaint’s household income has increased since he filed his formal Complaint, he has also experienced a significant change in circumstances as defined in 66 Pa. C.S. § 1403, and as a result he is entitled to a subsequent payment arrangement.  

Mr. Overton’s household income is less than 300% of the Federal Poverty Level and there has been an increase in the number of dependents in Complainant’s household from three to six.  Under these circumstances, I find that the Commission has the authority, pursuant to 66 Pa. C.S. §§ 1403 and 1405(d) to establish a second payment arrangement for this Complainant.

With a monthly income of $2,451.52 for a seven- person household, Mr. Overton is a level 1 income customer. Beginning with the first bill following the Commission’s final order in this case, Mr. Overton is required to pay his monthly budget bill plus an amount equal to one sixtieth (1/60th) of the balance accrued on his account. See 66 Pa. C.S. § 1403(b)(1).  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.   66 Pa. C.S. § 701.

2. Complainant had the burden of proof.  66 Pa. C.S. § 332(a).

3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

4. The Commission has the authority to establish one payment arrangement for a customer even if that customer has defaulted on a payment arrangement negotiated with the utility.  Reconsideration of Implementation Order, Order entered October 31, 2005 at Docket No. M-00041802F0002.  

5.	Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement, if a customer has defaulted on a previous payment arrangement.  66 Pa. C.S. § 1405(d).

6.	Complainant experienced a significant change in circumstances as defined in Section 1403 of the Public Utility Code and as a result, the Commission has the authority to establish a subsequent payment arrangement. 66 Pa. C.S. § 1403.
 

ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the Formal Complaint filed by Andre P. Overton against National Fuel Gas Distribution Corporation at Docket No. C-2008-2060168 is sustained.

2.	That Andre P. Overton shall make monthly payments consisting of the monthly budget amount plus one-sixtieth (1/60th) of the balance accrued on his account beginning with the first billing due date following the entry of a final Commission Order in this case.   

3.	That as long as Andre P. Overton makes the payments directed in this order, National Fuel Gas Distribution Corporation shall not suspend or terminate his utility service except for valid safety or emergency reasons.


Dated:	February 9, 2010			            _________________________
					David A. Alexander
					Special Agent
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