BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Malinda White						:				
								:
	v.							:	C-2008-2062351										:
PECO Energy Company					:



INITIAL DECISION


Before
Charles E. Rainey, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


On September 8, 2008, Malinda White (Complainant) filed a formal complaint (complaint) against PECO Energy Company (Respondent) in which she requested an affordable payment agreement.  On September 30, 2008, Respondent filed an answer averring that Complainant’s request should be denied because of her failure to comply with previous payment agreements and poor payment history.  

By Hearing Notice dated January 21, 2009, an initial hearing was scheduled for March 5, 2009.  On January 26, 2009, I issued a Prehearing Order that set forth procedures to be followed in this case.  At the hearing on March 5, 2009, Respondent requested a continuance to accommodate settlement discussions.  I granted the request.  Tr. 4-5.  No settlement, however, resulted from the parties’ negotiations.

By Hearing Notice dated March 25, 2009, the hearing was rescheduled for April 29, 2009.  Complainant appeared at the hearing and testified.  She presented three exhibits at the hearing, all of which were admitted into evidence.  With my permission, Complainant submitted 

a late-filed exhibit on May 6, 2009, which is also admitted into evidence.[footnoteRef:1]  Tr. 27, 44.  Respondent was represented by Tishekia Williams, Esquire.  Louis DuBois, who is employed by Respondent as a regulatory assessor, testified on Respondent’s behalf.  Respondent presented four exhibits at the hearing, all of which were admitted into evidence.  At my direction, Respondent submitted a late-filed exhibit on May 5, 2009, which is also admitted into evidence.  Tr. 38-44.  The record closed on May 29, 2009.   [1: 	 	Under cover letter dated May 14, 2009 I mailed a copy of Complainant’s late-filed exhibit to Respondent’s attorney.] 


FINDINGS OF FACT

1.	Complainant, Malinda White, is a residential gas heating and electric service customer of Respondent, PECO Energy Company.  She resides at 7761 Green Valley Road, Wyncote, PA 19095.  Tr. 5; PECO Ex. 1.

2.	Respondent’s Customer Assistance Program (CAP) is for payment troubled customers with household incomes at or below 150% of the federal poverty level.  Customers enrolled in CAP receive a discounted rate.  Tr. 43-44; PECO Ex. 4.

3.	Complainant was initially enrolled in Respondent’s CAP on September 23, 2003.  She was removed from CAP on July 5, 2005, when her household income was 186% of the federal poverty level.  She was re-enrolled in CAP on March 29, 2006, when her household income was 34% of the federal poverty level.  She was removed from CAP on May 16, 2007, when her household income was 187% of the federal poverty level.  She was re-enrolled in CAP on February 21, 2008, when her household income was 57% of the federal poverty level.  She was removed from CAP on July 9, 2008, when her household income was 171% of the federal poverty level.  PECO Late-Filed Ex. 5.

4.	Complainant entered into a payment agreement with Respondent on February 8, 2002.  Complainant’s outstanding balance at the time was $1,866.24.  Under the terms of the agreement she was to monthly pay her current charges plus $39.00 toward the arrearage.  Complainant failed to comply with the agreement.  Tr. 34; PECO Ex. 2.  

5.	Complainant entered into a payment agreement with Respondent on May 10, 2002.  Complainant’s outstanding balance at the time was $2,723.52.  Under the terms of the agreement she was to monthly pay her current charges plus $40.00 toward the arrearage.  Complainant failed to comply with the agreement.  Tr. 34; PECO Ex. 2.  

6.	Complainant entered into a payment agreement with Respondent on June 20, 2006.  Complainant’s outstanding balance at the time was $5,207.60.  She was required to monthly pay her current charges plus $216.99 toward the arrearage.  Complainant failed to comply with the agreement.  Tr. 34; PECO Ex. 2.  

7.	Complainant entered into a payment agreement with Respondent on October 4, 2006.  Complainant’s outstanding balance at the time was $5,245.83.  Under the terms of the agreement she was to monthly pay her current charges plus $5.00 toward the arrearage.  Complainant failed to comply with the agreement.  Tr. 34; PECO Ex. 2.  

8.	Complainant’s only payment in 2007 was made on April 12 in the form of a Low Income Home Energy Assistance Program (LIHEAP) grant in the amount of $378.00.  Tr. 33; PECO Ex. 1.

9.	Complainant’s only payment in 2008 was made on November 3 in the amount of $464.00.  Tr. 33; PECO Ex. 1.

10.	As of April 29, 2009, Complainant had made no payments in 2009.  Tr. 33; PECO Ex. 1.

11.	As of April 29, 2009, Complainant’s outstanding balance was $22,375.44.  Tr. 33.

DISCUSSION

		Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Ms. White has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. 
§ 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

		In the present case, Complainant requests an affordable payment agreement.  As of the hearing on April 29, 2009, Complainant owed Respondent a total of $22,375.44 for gas and electric service.  Complainant proposed a payment agreement requiring her to monthly pay current charges, which she said was approximately $565.00, plus $100.00 toward the arrearage.  Tr. 25, 37.

		The Commission is restrained from establishing or ordering a public utility to establish a second or subsequent payment agreement when there is no change in a customer’s income and the customer has failed to comply with a previous payment agreement.  The Public Utility Code states:

§ 1405.	Payment agreements
******
    (d)   Number of payment agreements.-Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405(d).

		A “change in income” is defined as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”  66 Pa.C.S. § 1403.  Record evidence shows that Complainant did not have a “change in income” as defined in the Public Utility Code.  In fact, her income increased, which is the reason why she was removed from Respondent’s Customer Assistance Program (CAP), a program which provides payment troubled low income customers a discounted rate for energy service.  On July 9, 2008, Complainant was removed from CAP when she provided evidence of gross monthly household income in the amount of $4,061.00 for three adults and three children, which is 171% of the federal poverty level.  To be CAP-eligible, a customer’s gross monthly household income must fall below 150% of the federal poverty level, according to Respondent’s witness.  Tr. 43-44; PECO Late-Filed Ex. 5.  Therefore, Complainant does not qualify for a payment agreement as a result of a change in income.  66 Pa.C.S. § 1405(d).  
Record evidence also shows that Complainant defaulted on four payment agreements that she entered into with Respondent.  The first payment agreement was entered into on February 8, 2002.  Complainant’s outstanding balance at the time was $1,866.24.  Under the terms of the agreement she was to monthly pay her current charges plus $39.00 toward the arrearage.  The second payment agreement was entered into on May 10, 2002.  Complainant’s outstanding balance at the time was $2,723.52.  Under the terms of the agreement she was to monthly pay her current charges plus $40.00 toward the arrearage.  The third payment agreement was entered into on June 20, 2006.  Complainant’s outstanding balance at the time was $5,207.60.  She was required to monthly pay her current charges plus $216.99 toward the arrearage.  The fourth payment agreement was entered into on October 4, 2006.  Complainant’s outstanding balance at the time was $5,245.83.  Under the terms of the agreement she was to monthly pay her current charges plus $5.00 toward the arrearage.  Tr. 34; PECO Ex. 2.  Because Complainant failed to comply with the four payment agreements, the Commission cannot order Respondent to enter into another payment agreement with her.  66 Pa.C.S. § 1405(d).  

The record does not show that the Commission has ever established a payment agreement for Complainant.  The Commission has interpreted Section 1405(d) of the Public Utility Code to allow it to establish a payment agreement for a customer.  Chapter 14 Implementation, Reconsideration of Implementation Order, M-00041802F0002 (October 31, 2005).  However, given Complainant’s failure to comply with four payment agreements that she entered into with Respondent, and her poor payment history, I do not find a basis for the Commission to establish a payment agreement for Complainant.  Complainant’s only payment in 2007 was made on April 12 in form of a Low Income Home Energy Assistance Program (LIHEAP) grant in the amount of $378.00.  Complainant’s only payment in 2008 was made on November 3 in the amount of $464.00.  As of the hearing on April 29, 2009, Complainant had made no payments in 2009.  I also note that even if the Commission did establish a payment agreement for Complainant, she would be required to pay her outstanding arrearage within two years, while still paying current charges monthly.  As of the hearing, Complainant’s household income placed her at 171% of the federal poverty level.  The Public Utility Code provides that customers with a gross monthly household income level exceeding 150% and not more than 250% of the federal poverty level must extinguish their outstanding arrearage in no more than two years.  66 Pa.C.S. § 1405(b)(2).  Given Complainant’s outstanding balance as of the hearing of $22, 375.44, she would be required to pay $932.31 a month over two years to extinguish her arrearage,[footnoteRef:2] while still paying current monthly charges.  Complainant has requested that she pay only $100.00 a month toward her arrearage plus current charges.  The amount that Complainant has requested to pay toward her arrearage is far less than what is required under the Public Utility Code.  For all of the foregoing reasons, I find that Complainant did not meet her burden of proving that Respondent violated the law by not entering into another payment agreement with her or that the Commission should establish a payment agreement for her.  I must therefore dismiss the complaint. [2: 	 	The monthly arrearage payment was calculated as follows: $22, 375.00 (outstanding balance) ÷ 24 (months) = $932.31.] 

		
CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.	Complainant had the burden of proof.

3.	Complainant failed to meet her burden of proof.

4.	Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.


ORDER

THEREFORE,

IT IS ORDERED:

1.	That the complaint filed by Malinda White against PECO Energy Company at Docket No. C-2008-2062351 is dismissed.

2.	That this case be marked closed.


Date:  January 29, 2010				_______________________________	
							Charles E. Rainey, Jr.
							Administrative Law Judge





4

