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 STATEMENT OF COMMISSIONER WAYNE E. GARDNER

I would associate myself with and concur in the conclusion reached in the Motion of the Chairman.  I further commend his leadership and the excellent work of his staff.

This case has been characterized as a billing dispute between Palmerton, an ILEC, and Global NAPs, a CLEC.  This dispute, however, has important implications for other carriers who may be similarly situated.

Palmerton alleges, among other counts, that Global has refused to pay access charges for calls that originate with Global and are routed to Palmerton’s network facilities through a Verizon tandem, for ultimate termination to end-users in Palmerton’s service area.  
Global maintains that the calls at issue are interstate in nature and not subject to state rate regulation.  This position is based on the technical protocols used in the transmission of the calls.  Global maintains that the calls are not “telecommunications”, but rather are “information” because they use voice over internet protocol, IP based protocol, or are “nomadic.” 

In the complex world of telecommunications regulation, the distinction between telecommunications and information is essential when determining what intercarrier pricing regime will apply to the traffic.   

As the Parties are aware, the FCC has not definitively addressed the intercarrier compensation pricing regime that will apply to this type of dispute.  The Parties argue that the array of FCC and court decisions rendered to date, support their respective positions.  Also, state commissions that have addressed similar disputes have reached different conclusions.

I am influenced by three considerations in my support for the Chairman’s Motion.  

First, in an AT&T declaratory order, In Re Petition for Declaratory Ruling that AT&T’s Phone-to-phone IP Telephony Services are Exempt from Access Charges, 19 F.C.C. rcd. 7457 (rel. April 21, 2004), the FCC has clearly set out three criteria which should exist when access charges may apply.  This FCC decision was made in the context of a specific, phone-to-phone service provided by AT&T.  The FCC concluded that the service involved may have access charges applied if it: (1) uses ordinary customer premises equipment (CPE) with no enhanced functionality; (2) originates and terminates on the public switched telephone network (PSTN); and (3) undergoes no net protocol conversion and provides no enhanced functionality to end users due to the provider’s use of IP technology. 

In talking about the “no net protocol conversion element”, the FCC appeared to address the situation which I believe the record in this case shows.  The protocol conversion on which Global relies to take the position that the traffic is interstate is, in my opinion, an “internetworking” conversion.  This is a conversion that the FCC found to be telecommunications.  Using my own words, this is a conversion that is more form than substance.  Therefore, a conversion of this type does not, in and of itself, render the traffic “information.”   

If I may paraphrase a saying, if it has feathers, a bill, webbed feet, quacks and walks like a duck, it is reasonable to assume that it is, in fact a duck – and should be so treated for regulatory purposes.

Second, federal preemption may occur in, at least, three ways.

#1 the federal occupation of the field is so extensive as to permit no state role on the subject,

 #2 the federal agency may expressly preempt state regulation in the area, or 

#3 the state regulation may stand as an obstacle to achieving federal goals.  

This is an area where I believe our actions do not violate any basis for federal preemption.  The FCC stated in the AT&T Declaratory Order that, “the decision we make in this order with regard to AT&T's specific service is meant to provide clarity to the industry with respect to the application of interstate access charges pending the outcome of the rulemaking proceeding.”  Thus, the FCC acknowledged that interstate access charges are appropriate pending the completion of its rulemaking.

Third, it is noted that several, voluntarily negotiated, interconnection agreements contain provisions which address the type of situation presented in this case.  Cable companies, who use a similar, IP-based telephony, routinely pay access charges to LECs such as Palmerton.  These observations strongly suggest that parties, using good faith negotiations as contemplated by TA-96, can rely on market forces to resolve the applicable compensation issues for the type of service for which Palmerton seeks compensation.  I do not think that compensation for the service and/or facilities of Palmerton under either a federal resolution of this dispute or, in this case, a state decision, will be at zero cost to the CLEC.        

Based on the foregoing, I concur in the Chairman’s Motion.  I strongly believe that if you use the network or facilities of a Pennsylvania jurisdictional utility, you must, in good faith, make the proper arrangements to compensate the company for such use.
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