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Before us today for consideration are the Exceptions of the Palmerton Telephone Company (Palmerton), and of Global NAPs South, Inc., Global NAPs Pennsylvania, Inc., Global NAPs, Inc.  and other affiliates (Global NAPs), to the Initial Decision of Administrative Law Judge Wayne L. Weismandel (ALJ) issued on August 7, 2009.  Reply Exceptions were filed in this case by Palmerton, Global NAPs and Verizon Pennsylvania, Inc. (Verizon).  This proceeding originated because Palmerton filed a multi-count formal complaint alleging that Global NAPs refused to pay tariffed access charges for the termination of traffic on Palmerton’s network.  Global NAPs, in its April 2009 Answer, indicated that it did not owe Palmerton any monies for the termination of traffic because of the nature of the type of traffic.  The Commission entered an Order in May 2009, from which I dissented, directing Global NAPs to place certain monies allegedly owed to Palmerton in escrow or to obtain a surety bond for the same amount.  Subsequently, the parties litigated their dispute before ALJ Weismandel which concluded in August 2009.


As I have stated previously and continue to believe, the dispute before us between these two carriers warranted a fully litigated case to determine subject matter jurisdiction of this Commission as well as whether compensation is owed to Palmerton for termination of Global NAPs’ traffic on Palmerton’s network.  Now, we can roll up our sleeves and wade through the record in this case to actually determine if there is compensation owed, including the proper rate to be applied to the terminating traffic in question.  


Based on the current federal and state law that exists on intercarrier compensation, it is prudent for this Commission to assert subject matter jurisdiction in this proceeding between two Pennsylvania certificated carriers -- Palmerton, an incumbent local exchange carrier (ILEC) and Global NAPs, a competitive local exchange carrier (CLEC).  To do so is legally sound based upon the facts in this proceeding.  I firmly believe that all certificated carriers, absent federal preemption, are responsible for compensating each other when they originate and terminate telecommunications traffic on the various networks that exist in Pennsylvania.  In fact, several other carriers operating in Pennsylvania believe that this Commission has subject matter jurisdiction to determine compensation disputes as is evidenced by the number of complaints that have been filed over the last year by various entities asking for resolution of these issues.
  


However, whether compensation is owed between carriers for the origination and termination of traffic and what type of rate is to be applied to the specific traffic exchanged is an additional set of issues.  Generically, the compensation, if owed, can take several forms including rates applied to certain traffic through interconnection agreements, by existing tariffs or by identifiable NPA-NXX ratings (rather than the location of the caller).  In the instant case, there is no existing interconnection agreement between Palmerton and Global NAPs to provide for the terms for compensation for the wireline telecommunications traffic identified and exchanged by the parties in this proceeding. This is very unfortunate.  I would have liked the parties to have negotiated and voluntarily agreed to identify the traffic to be delivered on their networks and established an equitable compensation structure for this exchange.  This would have benefited both carriers in that this dispute may have been avoided.  Also, a voluntary interconnection agreement would have benefited Pennsylvania consumers in general because Global NAPs may have been able to maintain its business plan and further telecommunications competition in the Commonwealth.    

Without an interconnection agreement between the parties, this Commission must rely on the record to support the fact that compensation is owed to Palmerton in this specific proceeding.  I believe that the record in this case as well as Commission-approved interconnection agreements support the fact that some compensation is owed to Palmerton for the termination of VoIP type traffic in this specific proceeding.  Unfortunately, the record is less than perfect in determining whether Palmerton’s assessment of the Global NAPs wireline traffic is intrastate telecommunications service warranting intrastate carrier access tariff rates to be applied.  I.D. at 30-31.  ALJ Weismandel found that Palmerton’s traffic study did not truly represent the type or volume of traffic sent by Global NAPs to Palmerton’s network for termination during the disputed time period.  Id., Tr. 296.  Also, the ALJ determined that Global NAPs presented evidence that Palmerton had included information service type traffic in its study entered into the record.  I.D. at 31.  I believe that it is a fine line as to whether all of the calls included in Palmerton’s traffic study constitute intrastate telecommunications service.     

In examining this case, I have reviewed current interconnection agreements between ILEC and CLEC carriers operating in Pennsylvania to determine how the type of traffic at dispute in this case is treated for compensation purposes.  I have found that numerous carriers have been addressing the treatment of VoIP type traffic in their interconnection agreements.  For example, in a related matter today,  Windstream Pennsylvania, LLC ( ILEC) and Service Electric Telephone Company, LLC (CLEC) have agreed in their joint interconnection agreement that “all traffic, other than local traffic, that is terminated on the public switched network, regardless of the technology used to originate or transport such traffic, including but not limited to Voice Over Internet Protocol (VoIP) will be assessed either interstate or intrastate (depending on the end points of the call) terminating charges at the rates provided in the terminating party’s access tariff.”
 There are numerous other interconnection agreements that have been approved by this Commission that has similar or identical language to address the compensation issue of various types of telecommunications traffic, including VoIP, that originate and terminate on Pennsylvania networks.  It is obvious that carriers operating in Pennsylvania have come to realize, and I support their view, that compensation is owed for various types of telecommunications traffic and have agreed to rate the calls in a certain manner to receive compensation for specifically identified traffic.  These agreements may not be 100% precise so that they fully capture the realities of the termination of traffic on carriers’ networks but they are reasonable solutions so that all carriers compensate each other for the use of the current telecommunications networks.  
I find that the Commission-approved interconnection agreements are instructive in determining whether compensation is owed and what rate should be applied to the traffic terminated on Palmerton’s facilities.  However, I continue to be troubled by the record in this proceeding to support the assessment that all of the identified Global NAPs traffic terminated on Palmerton’s facilities is subject to intrastate access charges of approximately $190,000 in accordance with Palmerton’s tariff. I would rather have the parties be given a further opportunity to determine the appropriate traffic to be compensated at the intrastate access rate so that a more accurate compensation amount is derived for the traffic terminated on Palmerton’s facilities in this proceeding.  

I further reiterate my belief that each of the proceedings that involve carriers’ disputes on traffic origination and termination and the compensation owed for that function are unique to the specific facts set forth before this Commission.   I also note that additional clarification on this issue by future Federal Communications Commission actions as well as results of this Commission’s own access charge investigation may alter the Commission’s dispositions of these disputes.  I look forward to continuing to address these issues based upon the records presented in the individual proceedings.  
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