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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on December 4, 2009.  The proceeding concerns the Formal Complaint (Complaint) filed by Michael B. Ford, Sr. (Mr. Ford or Complainant) against PECO Energy Company (PECO or Respondent).  The Initial Decision dismissed the Complaint of Michael B. Ford, Sr. against the PECO Energy Company (PECO).  No Exceptions were filed.  However, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), we have exercised our right to review the decision.  For the reasons set forth below, we shall modify the ALJ’s Initial Decision.
Background


The record in this proceeding indicates that the Complainant rented a room from Mr. Fleetwood Lewis at the premises located on 407 Walnut Street, Parkesburg, PA.  The Complainant lived at this address from June 26, 2007 to October 24, 2008, at which time he contacted the Respondent by telephone to terminate his electric service  N.T. 6, 7, 20-22.  


The Complainant had moved in with Mr. Lewis under an oral agreement that the Complainant pay $500 a month for a room and that the Complainant also be permitted to use the house to cook and do his laundry.  The electric service of the leased property was in Mr. Lewis’ daughter’s name, Natalie Lewis, but the daughter never lived at the service address.  N.T. 8: Answer.  The Complainant and Mr. Lewis used space heaters to heat the house for the first winter of 2007-2008.  When the spring came, the electric bill was around $1500.  N.T. 8, 9.  


On April 9, 2008, the Respondent provided a ten-day termination notice, and on April 21, 2008, the Respondent provided a seventy-two hour termination notice to Mr. Lewis’s daughter for nonpayment.  N.T. 16; Answer.  


On April 23, 2008, the Complainant called the Respondent to request that the service be put in his name.  The Respondent informed him that in order to have the service put in his name he must first pay the unpaid balance.  The Complainant declined to accept the responsibility to pay.  N.T. 11, 12, 20.  On April 25, 2008, the service to Natalie Lewis’s address was terminated for nonpayment.


On April 28, 2008, the Complainant called the Respondent to reactivate the service and agreed to assume the responsibility to pay the unpaid balance, which was $1,623.67.  N.T. 20, 21; Answer.  On October 6, 2008, a ten-day termination notice was sent to the Complainant because he allowed his account to become delinquent.  


On October 20, 2008, the Complainant called the Respondent to request that his service be terminated because he no longer lived at the service address.  Answer.  On October 24, 2008, the Complainant’s service at the service address was terminated.  N.T. 21, 22.  As of April 27, 2009, the Complainant owed the Respondent $1,282.64.  This amount is being collected by a collection agency.  N.T. 22, 25.


On June 5, 2009, Mr. Ford filed a Complaint against PECO alleging that he subleased a room at the premises and that when the electric service at the address was cut off, he assumed the responsibility to pay for it in reliance on Mr. Lewis’s promise to reimburse him.  On July 15, 2009, the Respondent filed an Answer to the Complaint.


On October 7, 2009, a hearing on the Complaint was held.  The Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibits.  The Respondent, which was represented by counsel, presented the testimony of one witness and introduced three exhibits which were admitted into the record.  The record was closed on October 7, 2009.


As noted, ALJ Nguyen’s Initial Decision was issued on December 5, 2009, in which he made nine findings of fact and reached two conclusions of law.  The ALJ dismissed the Complaint for failure by the Complainant to carry  his burden of proof and concluded that the Complainant was responsible for Natalie Lewis’s balance when he assumed the responsibility to pay because he resided at the service address during the time the outstanding balance accrued.  No Exceptions were filed.
Discussion


We agree with the ALJ’s disposition of the case.  However, we are of the opinion that the ALJ included statements which are irrelevant to the ultimate disposition of the case and that they should be stricken from the Initial Decision.


Specifically, we shall strike the second sentence on page one of the Initial Decision and replace it with the following language:  “Essentially, the Complainant alleged that he subleased a room at the premises located at 407 Walnut Street, Parkesburg, PA. and that when the electric service at the address was cut off, he assumed the responsibility to pay for it in reliance on Mr. Lewis’s promise to reimburse him.”



Additionally, we shall restate Finding of Fact No. 1 to read as follows: “The Complainant rented a room from Fleetwood Lewis at the premises located at 407 Walnut Street, Parkesburg, Pa.  He lived at this address from June 26, 2007 to October 24, 2008, when he called the Respondent to shut off the service.  (N.T. 6,7,20-22).”


Finally, we shall strike the first sentence of the second full paragraph on page four and replace it with the following language.  “The Complainant testified that at the arrangement of an acquaintance, on June 26, 2007, he moved in with Fleetwood Lewis in a room at 407 Walnut Street, Parkesburg, PA.”

Conclusion


Based upon the record of this proceeding and in accordance with the foregoing discussion, we shall modify the language of the Initial Decision and adopt the ALJ’s recommendation that dismisses the Formal Complaint for the failure by the Complainant to carry his burden of proof; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is modified consistent with this Opinion and Order.


2.
That the Formal Complaint, filed by Michael B. Ford, Sr. against PECO Energy Company at Docket No. F-2009-2112694, is dismissed for failure to carry his burden of proof.


3.
That the record in this proceeding be marked closed.
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BY THE COMMISSION,


James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED: January 14, 2010
ORDER ENTERED: February 16, 2010
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