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transport, as a common carrier, persons

in paratransit service, from points in

Delaware, Chester, Montgomery, Bucks, 

and Berks Counties, to points in

Pennsylvania, and return.

OPINION AND ORDER

BY THE COMMISSION:



Before us for consideration and disposition is the Petition for Reconsideration (Petition) filed on December 3, 2009, by Brian Edward Price (Petitioner).
  The Commission’s Bureau of Transportation and Safety (BTS) was served with a copy of the Petition.  No Answer to the Petition was filed.
History of the Proceeding



By Application filed pro se on January 2, 2008, the Petitioner sought Commission approval to provide paratransit service from points in the counties of Delaware, Chester, Montgomery, Bucks and Berks, to points in Pennsylvania, and return.  Notice of the Application was published in the Pennsylvania Bulletin on March 22, 2008, with Protests due to be filed by April 7, 2008.  On March 27, 2008, a Protest was filed by Bucks County Transport, Inc.  On April 2, 2008, a Joint Protest was filed by Suburban Transit Network, Inc., t/a TransNet, Willow Grove Yellow Cab Co., t/d/b/a Bux-Mont Transportation Services Co., Norristown Transportation and Tri County Transit Service, Inc.  Krapf’s Coaches filed a Protest on April 4, 2008 (collectively Protestants).  On May 19, 2008, the Application was reassigned to the Office of Administrative Law Judge (OALJ) for resolution of the Protests.


By January 28, 2009, all Protests had been disposed of by means of three restrictive amendments between the Parties, and the OALJ referred the Application back to BTS for processing under the Commission’s modified procedure.  


By letter dated May 19, 2009, BTS notified the Petitioner of the Commission’s requirement to file verified statements in support of the Application in accordance with 52 Pa. Code § 3.381(e)(1).  Specifically, the Petitioner was required to file: (1) a Verified Statement of Applicant; and (2) Verified Statements in Support of the Application, by June 19, 2009.  On June 16, 2009, the Petitioner requested a forty-five day extension, as per 52 Pa. Code § 3.381(c)(1)(iii)(A)(IV), which was granted on June 19, 2009, and extended the filing date to August 3, 2009.  On July 30, 2009, the Petitioner requested an additional two-week extension, due to extenuating circumstances.   Again, the request was granted, and the filing date was subsequently extended to August 17, 2009, within which to submit verified statements and statements of support.


As evidenced by date stamp of August 17, 2009, the Petitioner filed with BTS the required Verified Statement of Applicant (which included financial information), as well as one Statement in Support of the Application.  The sole statement of support was provided by Kathleen Price of Gallagher Bassett Services, located in Mechanicsburg, PA (Cumberland County).  


By letter dated August 18, 2009, BTS advised the Petitioner that the information it had submitted was inadequate.  Specifically, upon review, BTS determined that the Petitioner had failed to fully explain its safety and maintenance policies; failed to establish what reasonable measures had been taken to satisfy the Commission’s insurance requirements; and most importantly, failed to submit a single acceptable statement in support of its Application.  Nonetheless, BTS afforded the Petitioner an additional extension of time until August 26, 2009, to remedy the cited shortcomings.



Furthermore, in a follow-up telephone conversation on August 20, 2009, BTS staff advised the Petitioner that approximately five statements of support from each county requested, i.e., Berks, Bucks, Chester, Delaware and Montgomery, would be required to substantiate need for the requested service.  On August 24, 2009, the Petitioner provided two acceptable statements of support; one for Chester County, and one for Delaware County.


Finally, by Order entered October 8, 2009, the Commission found that the Petitioner had been afforded sufficient time and guidance to file the necessary documentation and failed to do so.  Consequently, the Application was dismissed for failure to demonstrate need for the proposed service.


On December 3, 2009, the Petitioner, through counsel, filed the instant Petition for Reconsideration of the Commission’s October 8, 2009 Order.  As previously noted, BTS did not file an Answer to the Petition.
Discussion



We note initially, that no policy or procedure exists to reinstate an Application that was not previously granted by the Commission.  In instances where an application is dismissed by Commission Order, the usual remedy or recourse is for an Applicant to file with the Commission a new application for the authority sought.  Because we have determined that the subject filing is more properly considered a Petition for Reconsideration of a Commission Order, alternative remedies are available, if warranted.   



The standards for granting a Petition for Reconsideration were set forth in Duick V. Pennsylvania Gas and Water Co., Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553, (1082).  A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under the Code, 66 Pa. C.S. §§ 101, et seq., to rescind or amend a prior order in whole or in part.  Parties cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.  What we expect to see raised in petitions for reconsideration are new and novel arguments not previously heard or considerations which appear to have been overlooked by this Commission.  Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.


In its Petition, the Petitioner requests “that the Commission reinstate its Application, as amended by Restrictive Amendments, and that it be permitted additional time to provide, with the assistance of its counsel, further supporting documentation in support of its Application.”  Petition at ¶ 9.   



While it is not our intent here to make a determination to accept or reject the Restrictive Amendments entered into between the Parties, we find it necessary to address them, nonetheless. 


The Petitioner initially sought authority to transport persons in paratransit service, from points in Delaware, Chester, Montgomery, Bucks and Berks counties.  The Petitioner avers that it would provide such service for persons injured at work, who are referred by various insurance companies and law offices.  


The first Restrictive Amendment, filed May 23, 2008, and entered into between the Petitioner and Joint Protestants Suburban Transit Network, Inc., t/a TransNet, Willow Grove Yellow Cab Co., t/d/b/a Bux-Mont Transportation Services, Co., Norristown Transportation Company and Tri County Transit Service, Inc., would limit the proposed authority as follows:
To transport persons in paratransit service, from points in Berks, Chester and Delaware counties, to points in Pennsylvania and return.



The second Restrictive Amendment, also filed May 23, 2008, between the Petitioner and Protestant Bucks County Transport, Inc., reads as follows:
To transport, as a common carrier, persons in paratransit service, from points in Berks, Chester, Delaware and Montgomery counties, to points in Pennsylvania, and return.


The third Restrictive Amendment, filed July 8, 2008, between the Petitioner and Protestant Krapf’s Coaches, Inc., proposes authority, as follows:

To transport persons in paratransit service, from points in the City and County of Philadelphia and the counties of Berks, Bucks, Chester, Montgomery and Delaware, to points in Pennsylvania and return, provided, however, that the transportation service shall be limited to the transportation of worker’s compensation patients to and from medical appointments on weekdays.


Upon review, is it our opinion that, as a whole, the Restrictive Amendments, as they now stand, are unacceptable and are clearly contradictory in nature.  As such, we encourage the Parties to come up with a revised Restrictive Amendment which is amenable to all Parties and which they may place before the Commission. 


The Petitioner’s second request for relief is that it be permitted additional time to provide, with the assistance of its counsel, further supporting documentation in support of its Application.



As previously noted, the initial Application was filed by the Petitioner pro se.  We believe that this new circumstance, i.e. the Petitioner’s retention of counsel, demonstrates a commitment to comply with the Application processing directives of the Commission.  Under these circumstances, it is appropriate to grant the Petition and to provide the Petitioner with the opportunity to perfect its Application.

Conclusion



Suffice it to say, this proceeding has been prolonged and protracted.  And while we are in agreement with BTS’ initial recommendation to dismiss the Application, we find that new circumstances warrant a reconsideration of the dismissal.



After evaluation of the facts and circumstances of this proceeding, we will grant the instant Petition.  We will also establish a deadline for the submission of acceptable statements of support.  We caution the Petitioner, however, that failure to comply with the directives of this Commission will result in the ultimate dismissal of the subject Application; THEREFORE,



IT IS ORDERED:



1.
That the Petition for Reconsideration filed on December 3, 2009, by Brian Edward Price, at Docket No. A-2008-2023883, is hereby granted.



2.
That Brian Edward Price shall file with the Bureau of Transportation and Safety appropriate and acceptable documentation to support its Application, within forty-five (45) days of the date of receipt of this Opinion and Order.



3.
That failure to comply with the directive set forth above will result in the dismissal of the Application.



4.
That the Application of Brian Edward Price at Docket No. A-2008-2023883, be referred back to the Bureau of Transportation and Safety, to be held in abeyance pending timely receipt of the acceptable documentation of support.
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BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 11, 2010
ORDER ENTERED:  February 17, 2010
	� 	While the document was filed as a Petition to Reinstate Application, the Petition is more properly considered as a Petition for Reconsideration, and will be reviewed as such for purposes of this Opinion and Order.
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