BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tamara Reid						:
							:
	v.						:		C-2009-2126923
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On August 17, 2009, Tamara Reid (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent) alleging a billing dispute.  On September 16, 2009, the Respondent filed an answer denying the material allegations of the complaint.

		On January 7, 2010, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  She testified on her own behalf, and introduced no exhibit into the record.  Ken Massey, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced six exhibits into the record.  

		At the hearing, the Complainant testified that she did not live at 1030 Rock Creek Drive, Wyncote, PA, that the Respondent sent her a letter indicating her balance was zero at this address, and that she had sold this property.  I asked the Complainant to send me a copy of this letter and the sale document (N.T. 13, 14, 45).  To date, I have not received anything from the Complainant.
		The record closed on January 7, 2010.  

FINDINGS OF FACT

		1.	The Complainant’s father, Ayrton Reid, owned the houses at 1030 Rock Creek Drive, Wyncote, PA and 2002 Stenton Avenue, Philadelphia, PA.  Before the father passed away on May 25, 2008, the Complainant sold the 1030 Rock Creek Drive house to Nanika Flemings in March 2008 (N.T. 5-11).

		2.	The Complainant (age 35) at present lives at 2002 Stenton Avenue, Philadelphia.  The service at this address was first established in her name on May 12, 2007.  Her account number is 78238-xxxxx (N.T. 34; PECO Exhibit 3).  

		3.	On May 15, 2006, the Complainant requested the electric service in her father’s name at 1030 Rock Creek Drive, Wyncote, PA be transferred to her name.  After her identity was verified at an authorized location, the account of 40-18-07-xxxxxx was established in the name of Tamara Reid (the Complainant) on May 16, 2006.  She assumed liability to pay her father’s unpaid balance of $7,452.74 (N.T. 25-30; PECO Exhibits 2 and 3).  

		4.	In May 2007, the Respondent issued a service termination notice to Tamara Reid for nonpayment.  On May 24, 2007, the Respondent received a medical certification from Harvey L. Azarva, M.D. and suspended the service termination (N.T. 30-32; PECO Exhibits 3 and 4).  

		5.	In October 2007, the Respondent issued a service termination notice to Tamara Reid for nonpayment.  On October 24, 2007, the Respondent received a medical certification from Harvey L. Azarva, M.D. and suspended the service termination (N.T. 32, 33; PECO Exhibits 3 and 5).   

		6.	The Complainant’s service at the 1030 Rock Creek Drive address was terminated April 8, 2008 for a past due balance of $11,587.34.  The Respondent received no request for the service discontinuance when the house was sold on March 26, 2008 (N.T. 33, 36, 43).   

		7.	On November 18, 2008, the Complainant called and asked the Respondent to shut off the service to her 1030 Rock Creek Drive address.  The Complainant’s account at this address was then closed (N.T. 42-44; PECO Exhibit 3).

		8.	On March 18, 2009, the Complainant called the Respondent and talked about the unpaid balance being transferred to her 2002 Stenton Avenue account from her 1030 Rock Creek Drive account.  At that time, she told the Respondent that the 1030 Rock Creek Drive house was sold on March 26, 2008.  The Respondent’s records indicated that a new customer had initiated service at the 1030 Rock Creek Drive address on May 18, 2008, and as a result, the Respondent credited the amount of $1,737.95 back to the Complainant’s 1030 Rock Creek Drive account (N.T. 37, 38).  

		9.	The Complainant’s service to her 2002 Stenton Avenue address was terminated on July 7, 2009 and was not restored because the Respondent did not receive a complete medical certification (N.T. 36, 37; PECO Exhibit 3).  

		10.	By July 10, 2009, the Complainant owed the Respondent $15,469.22 for both accounts at the 2002 Stenton Avenue and 1030 Rock Creek Drive addresses (N.T. 39, 40).  

DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),[footnoteRef:1] provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005). [1:  	Section 332(a) of the Public Utility Code provides:

	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
] 


		Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this billing dispute, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has billed her incorrectly or that she did not owe the Respondent any amount of money.   

		Section 1407 (relating to Reconnection of service) of the Public Utility Code, 66 Pa.C.S. §1407, provides:

   (d)  Payment of outstanding balance at premises. – A public utility may . . . require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.


		Section 56.16 (relating to Transfer of accounts) of the Commission’s regulations, 52 Pa.Code §56.16, provides:

   (b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.


		Under these provisions, an applicant may assume the responsibility of the payment of any unpaid balance for service to the property if the applicant resides at the property during the time the unpaid balance accrues.  And, a utility may transfer the unpaid balance to the applicant’s new service account.  

		The Complainant testified that the Respondent had wrongfully billed her when she did not live at the 1030 Rock Creek Drive address.  She lived there off and on to take care of her father who passed away on May 25, 2008.  Actually, she lives at the 2002 Stenton Avenue address and is only responsible for service rendered to this address.

		About the account for the 1030 Rock Creek Drive address, the Respondent testified that on May 15, 2006, the Complainant called the Respondent and requested it to transfer the service from her father’s name to hers.  After verifying her identity, the Respondent established the service account in her name on May 16, 2006.  The Complainant also assumed the responsibility to pay for the unpaid balance at this address.  Further, the Complainant, in her own name, applied for all the medical certifications to prevent several cessations of service.  When the house was sold in March 2008, the Complainant did not call the Respondent to discontinue the service.    

		The Complainant applied for service for the 2002 Stenton Avenue address on May 12, 2007, and the Respondent transferred her unpaid balance at the 1030 Rock Creek Drive address to the 2002 Stenton Avenue address.

		From the testimony and the language of the Public Utility Code and the Commission’s regulations above, I conclude that the responsibility for the charges owed the Respondent falls squarely on the Complainant’s shoulders.   

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this complaint.

		2.	The Complainant has failed to carry her burden of proof.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Tamara Reid against PECO Energy Company at Docket No. C-2009-2126923 is dismissed for her failure to carry her burden of proof.


Date:	         February 2, 2010         			____________________________________
							Ky Van Nguyen
							Administrative Law Judge


6

