BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Carolyn Walters	:
				:
v.						:		C-2008-2074073
		:
PECO Energy Company	:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


HISTORY OF THE PROCEEDING

On or about November 5, 2008, Ms. Carolyn Walters (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”). Complainant alleged her billed electric and service charges were too high and that she could not keep the terms of her payment arrangement.  Complainant requested a payment agreement with terms that she could afford.  In the Complaint Ms. Walters emphasized a request for a hearing in front of a judge.
 
On or about December 3, 2008, Michael S. Swerling, Esquire, counsel for PECO, filed an Answer denying that Complainant is unable to pay her electric and gas bill.  PECO also noted that Complainant has a history of missed and late payments.  PECO also stated that when Complainant does make a payment for electric and gas service, the amount is often less than the total amount due.  PECO also raised a New Matter alleging Complainant re-enrolled in PECO’s Customer Assistance Program (“CAP”) and receives a 25% discount on the first 500 kWh of electric service and a 25% discounted rate on her gas usage each month.  PECO contended that no further payment arrangements should be granted to Complainant because according to Commission statute, CAP rates are not to be the subject of Commission negotiated or approved payment agreements.  66 Pa.C.S. § 1405(c). 

PECO opined that Complainant was the recipient of two previous Commission Orders involving payment of PECO electric and gas service.  In both Orders Complainant’s formal complaint was dismissed.  In the first Commission decision entered January 31, 2005, payment arrangement was ordered and her formal complaint was dismissed because she did not sustain her burden of proof.[footnoteRef:1]  In the second Commission decision entered March 1, 2006, Complainant’s formal complaint was dismissed finding she was not entitled to a payment arrangement while a CAP customer.[footnoteRef:2]  PECO requested that this formal Complaint be dismissed based on res judicata and collateral estoppel because the claims in this proceeding are the same claims raised previously. [1: 	 	Carolyn Walters v. PECO Energy Company, Docket No. Z-01490024, Final Order, entered January 31, 2005.]  [2: 	 	Carolyn Walters v. PECO Energy Company, Docket No. C-20055484, Final Order, entered March 1, 2006.] 

 
On December 18, 2008, a Hearing Notice was sent scheduling an Initial Hearing on Friday, March 13, 2009 at 10:00 a.m. with Administrative Law Judge (“ALJ”) Guy Koster presiding.  By Notice dated December 18, 2008, the correspondence changed the presiding officer to ALJ Angela T. Jones while the time, date and place of the Initial Hearing remained unchanged.  

Pursuant to 52 Pa Code § 5.63(a), responses to New Matter are due 20 days after the date of service of said document.  PECO’s New Matter was served on the Complainant on December 3, 2008, evident from the certificate of service.  To date there has been no response to this New Matter. 

By letter dated December 29, 2008, the undersigned ALJ stated pursuant to 52 Pa. Code § 5.63(b), “[f]ailure to file a timely reply to new matter may be deemed in default, and 
relevant facts stated in new matter may be deemed to be admitted.”  The correspondence went 
further to cancel the scheduled hearing.  The ALJ reconsidered the documents on record for this proceeding and sent out another letter dated February 5, 2009, which stated that a hearing would convene as previously scheduled and apologized for any inconvenience caused by her previous correspondence.

By Prehearing Order dated February 6, 2009, the ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ cautioned the Complainant as to the substance of the Commission statute at 66 Pa. C.S. § 1405(c).

On February 10, 2009, PECO filed a Motion for Continuance of the Hearing.  PECO contended that the witnesses that are custodians of the account records of PECO customers were unavailable on the scheduled hearing date because of a previously scheduled off-site meeting.  Due to the unavailability of the custodian for the account records of Complainant, PECO requested that the hearing be rescheduled.  

By Order dated February 11, 2009, the Motion for Continuance filed by PECO was granted.  By Notice dated February 18, 2009, the Initial Hearing was rescheduled for Tuesday, April 21, 2009 at 1:30 p.m. 

		On April 21, 2009, the Initial Hearing convened as scheduled.  Complainant was present and represented herself.  Complainant presented one witness, Mr. Charles Dailey.  Tishekia Williams, Esquire was present as counsel for PECO and presented one witness, Mr. Charles Thomas.  Complainant did not present any exhibits during the evidentiary hearing.  PECO presented three exhibits during the Initial Hearing and all PECO exhibits were admitted into the record.  The evidentiary hearing generated 52 pages of testimony in transcript.  The record closed on May 15, 2009.  

		By Order dated August 19, 2009, the undersigned ALJ reopened the record regarding the issue brought by the Complainant of a high bill.  The ALJ stated that the record did 

not address the potential energy utilization at the service address of the Complainant.  The ALJ ordered a further hearing to address the issue of overbilling.

		By Hearing Notice dated August 25, 2009, a further in person hearing was scheduled for November 4, 2009.  By Order dated October 30, 2009, a continuance requested by counsel for PECO was granted because Respondent did not schedule a high bill investigation prior to the scheduled hearing date.  On October 27, 2009, Ken Massey, Esquire filed a Notice of Appearance on behalf of PECO.

		By Hearing Notice dated November 2, 2009, a Further In Person Hearing was scheduled for December 15, 2009.  On December 11, 2009, Mr. Massey filed a second Notice of Appearance on behalf of PECO.   

		On December 15, 2009, the further evidentiary hearing convened as scheduled.  Complainant was present and represented herself.  Mr. Massey was present as counsel for PECO and presented one witness, Ms. Lori Messere.  Complainant did not present any exhibits during the further evidentiary hearing.  PECO presented four more exhibits, PECO Exhibits 4, 5, 6 and 7 during the further evidentiary hearing.  PECO Exhibit 4 was not supported by any foundation to verify the exhibit and therefore was not admitted into the record.  The remaining PECO exhibits were admitted into the record.  The further evidentiary hearing generated an additional 43 pages of testimony in transcript.  The record closed on December 15, 2009.

FINDINGS OF FACT

1. Complainant resides at 92 South 6th Street, Darby, Pennsylvania (“Service Address”) where she receives electric and gas services from PECO.  Tr. 5-6.[footnoteRef:3] [3: 	 	The transcript here is dated April 21, 2009.  The further evidentiary hearing transcript for December 15, 2009 is noted as “2dTr.”  ] 


2. Complainant admits she is a CAP customer.  Tr. 6.

3. Complainant admits she has had previous payment arrangements.  Tr. 6.

4. Complainant admits that she did not comply with the terms of the previous payment arrangements.  Tr. 6-7.

5. Complainant states the occupancy of her residence has changed.  In about 2004 there were four people at the Service Address.  Tr. 10-11.

6. In 2006, Complainant’s adult daughter and granddaughter moved out of the Service Address.  Tr. 11-12. 

7. About the end of 2007, Complainant’s son moved out of the Service Address.  Tr. 12-13.

8. Since about the end of 2007, Complainant has been the only occupant at the Service Address.  She watches her grandson during the day.  Tr. 13.

9. Mr. Charles Dailey is the fiancé of the Complainant and resided at the Service Address from about June to November in 2005.  Tr. 23-24, 2dTr. 18.

10. Mr. Dailey tried to contribute to the household income while he lived at the Service Address.  Tr. 26.

11. Mr. Charles Thomas is a regulatory assessor at PECO for about eight months.  Prior to being a regulatory assessor Mr. Thomas was a paralegal for PECO.  Mr. Thomas has been employed by PECO for ten years.  Tr. 32-33.

12. Mr. Thomas described Complainant’s payment history as poor and confirmed that Complainant is currently enrolled in CAP.  Tr. 33.

13.  Complainant made six payments in 2007, just two payments in 2008 with two more payments by Low Income Home Energy Assistance Program (“LIHEAP”) and as of the hearing date, just one LIHEAP payment.  Tr. 34, PECO Exhibit 1.

14. Complainant’s current outstanding balance owed for electric and gas service is $12,445.73.  Tr. 35, PECO Exhibit 1.

15. Complainant initially enrolled in CAP on August 14, 2001; she recertified in August 2002; September 2003; October 2004; June 2006; and June 2008.  All enrollments in CAP were at Tier E which is based on monthly income of $904 for one adult.  Tr. 35, PECO Exhibit 2.

16. Complainant’s payment agreement history is as follows:

	Date
	Type Agreement
	Arrears
	Terms

	2/22/04
	PECO
	$2,640.50
	Current bill + $15

	3/15/05
	PECO
	$3,505.31
	Current bill + $15

	6/22/06
	PECO
	$8,156.89
	Current bill + $15

	7/13/07*
	PECO
	$9,386.75
	Budget bill + $156.45


*-- Complainant defaulted on 12/16/08.  Tr. 36, PECO Exhibit 3.

17. Complainant’s current budget bill is $258.00 per month.  Tr. 37.

18. PECO has tried to work with the Complainant through LIURP (Low Income Usage Reduction Program) but Ms. Walters’ landlord is reluctant to have anyone come into the property.  Tr. 38.

19.  Complainant acknowledged that PECO performed an energy utilization check on her appliances.  Complainant was told that everything seemed to be fine, just that her refrigerator was old.  2dTr. 16.

20. PECO conducted a high bill field visit at the Service Address on November 6, 2009.  2dTr. 19, 29.

21. PECO checked all of the appliances, the windows and the thermostat to ensure that the energy usage was recorded accurately.  2dTr. 19.

22. PECO checked the gas heater at the Service Address.  2dTr. 21.

23. Complainant informed the PECO investigator that the gas heater had two parts replaced recently.  The work was performed on the gas heater and completed prior to the energy utilization investigation.  2dTr. 21-22.

24. Complainant stated it was a relatively short time between discovering she did not have gas heat and the gas heater being fixed.  It took just one day to fix the gas heater. 2dTr. 24.

25. The heater did not work before it got fixed.  The Complainant stated the owner got it fixed around the end of October 2009.  2dTr. 22.

26. Ms. Lori Messere is a high bill field consultant who has been employed by PECO for 37 years, 12 of which as a high bill field consultant.  2dTr. 28.

27. Ms. Messere determined that the usage for both electricity and gas were justified based on her survey of the household appliances.  2dTr. 31.

28. Ms. Messere determined that the Complainant’s potential electric consumption was 1,032 kilowatt hours.  2dTr. 31 and PECO Exhibit 5.

29. Ms. Messere took a reading of the electric meter on November 6, 2009 at 2095 kWh and subtracted the prior billed reading on October 8, 2009 at 1567 kWh.  The difference in the meter readings yielded (2095 – 1567 = 528) 528 kWh over 29 days which is 528/29 = 18.2 daily average use or 18.2 x 30 days/month = 546 kWh per month.  2dTr. 32.[footnoteRef:4] [4: 	 	Ms. Messere actually testified that the difference was 529 kWh but that is not correct arithmetic; PECO Exhibit 5 has 528 for the usage between October 8, 2009 and November 6, 2009.] 


30. Ms. Messere agreed that the usage found from the meter read on November 6, 2009 at 528 kWh is considerably less than the potential usage of 1,032 kWh.  However, Ms. Messere testified that the usage registered at the electric meter was consistent with the survey of the appliances at the Service Address.  2dTr. 32 and PECO Exhibit 5.

31. The potential usage included air conditioning, standing and ceiling fans or appliances associated with warm weather usage.  Without the usage attributable to warm weather the potential usage would be (1,032kWh – [180(air conditioner) + 144(ceiling fan) + 144(2 standing fans)] = 564 kWh) 564 kWh which is comparable to the November 6, 2009 calculated usage. PECO Exhibit 5.  

		32.	Ms. Messere testified that the Complainant used 143 cubic feet of gas from October 8, 2009 to November 6, 2009 (2512 – 2369 = 143).  The calculation is over a period of 29 days; thus, the usage per day is (143 ccf/29 days = 4.93 ccf/day) 4.93 ccf/day.  2dTr. 32 and PECO Exhibit 5.

		33.	The gas usage is below the potential use of 10 ccf/day based on the gas appliance at the Service Address and therefore Ms. Messere testified that the usage readings were consistent with potential usage. 2dTr. 33 and PECO Exhibit 5.

34. Ms. Messere conducted a passing load test with the electric dryer at the Service Address to test the accuracy of the electric meter.  The electric meter was found to be accurate at 5492 Watts out of 5520 Watts or a tolerance of (5492/5520 = 99.49%) 99.49%.  2dTr. 33 and PECO Exhibit 5.

35. Ms. Messere conducted a passing load test with the gas water heater at the Service Address to test the accuracy of the gas meter.  The gas meter was found to be accurate at 27,265 Btu out of 32,000 Btu or a tolerance of (27,265/32,000 = 85.2%) 85.2%.  2dTr. 34 and PECO Exhibit 5.   

36.	A brief history of Complainant’s usage is as follows:

	Month
	Elec. (kWh)
’07      ’08       ‘09
	Gas (ccf)
   ’07       ’08          ‘09

	01
	n/a
	610
	502
	n/a
	272
	324

	02
	n/a
	568
	664
	n/a
	236
	289

	03
	n/a
	584
	530
	n/a
	163
	215

	04
	521
	616
	498*
	104
	52
	96

	05
	720
	688
	488*
	32
	52
	28

	06
	849
	983
	640*
	29
	34
	18

	07
	998
	1079
	273
	none
	31
	14

	08
	893
	774
	741
	none
	29
	20

	09
	796
	595
	553
	none
	30
	21

	10
	679
	556
	576
	none
	96
	161^

	11
	914
	594
	607
	none
	239
	211

	12
	913
	658
	
	none
	316
	




PECO Exhibits 1, 6 and 7 (* Company notes forced estimate). (^- Ms. Messere suspected gas usage was abnormal for this period.  Complainant informed Ms. Messere that gas heater was repaired sometime between October 8, 2009 to November 8, 2009 and Ms. Messere attributes the repair of the faulty gas heater to the usage irregularity. 2dTr. 41.)

		37.	Ms. Messere made note that the gas heater was old and had been recently repaired.  2dTr. 34 and PECO Exhibit 5.



38. It is the opinion of Ms. Messere that the gas heater is inefficient, causing a high bill for gas.  2dTr. 35.

DISCUSSION

		The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in  the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing  must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

1.	Payment Agreement

Sections 1405(a) and (c) of the Public Utility Code read as follows: 


§ 1405. Payment agreements

(a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 		*	 	*		*
 
(c) CUSTOMER ASSISTANCE PROGRAMS.-- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

    
66 Pa.C.S. §§ 1405(a) and (c).  Complainant must demonstrate that Respondent either violated these provisions or Complainant is entitled to relief under these provisions.  

		Complainant admits that she is a CAP customer.  Tr. 6.  Pursuant to Section 1405(c) of the Public Utility Code, the Commission cannot provide a payment agreement.  66 Pa.C.S. § 1405(c).  The Commission cannot grant the relief sought by the Complainant.  

2.	High Bill

		Complainant also alleged that her bills were too high.  Complainant states, “My bill seems to reflect the bill of a restaurant or some typ[e] of large store.”  Complaint ¶ 4, at 6.

In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;
(2) the potential for energy utilization is low; and 
(3) the prior billing history shows no previous abnormalities.


Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.

		The Commonwealth Court in Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001), provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.

		More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view 
is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. P.U.C., 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

	Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).


Milkie v. Pa. P.U.C.,768 A.2d 1217, 1219-20 (Pa. Commw. 2001).		

Complainant has shown that the number of occupants in her household has changed.  Complainant testified that four people occupied the Service Address in 2004.  Complainant stated that two people occupied the Service Address in 2006.  Complainant testified that she has been the sole occupant since the end of 2007 with the caveat that she takes care of her grandson during the day.  Tr. 10-13.  However, from about the end of 2007 to May 2009 

according to the testimony of the Complainant, the household occupancy was consistent.  Tr. 13. Thus, the occupancy has not changed during this timeframe.     

An examination of  PECO Exhibits 5, 6 and 7 reveal that the energy usage is seasonal with more electric use during the summer months and more gas use during the winter months.  The exception is in 2007 when there was no gas usage because there was no gas source for heat.  It is assumed that Complainant used electric appliances for heat and thus, the electric usage is higher in the winter months for 2007.  See the table below.  FOF  36.

	Month
	Elec. (kWh)
’07      ’08       ‘09
	Gas (ccf)
   ’07       ’08          ‘09

	01
	n/a
	610
	502
	n/a
	272
	324

	02
	n/a
	568
	664
	n/a
	236
	289

	03
	n/a
	584
	530
	n/a
	163
	215

	04
	521
	616
	498
	104
	52
	96

	05
	720
	688
	488
	32
	52
	28

	06
	849
	983
	640
	29
	34
	18

	07
	998
	1079
	273
	none
	31
	14

	08
	893
	774
	741
	none
	29
	20

	09
	796
	595
	553
	none
	30
	21

	10
	679
	556
	576
	none
	96
	161

	11
	914
	594
	607
	none
	239
	211

	12
	913
	658
	
	none
	316
	



The record contains evidence regarding potential energy utilization at the Complainant’s Service Address.  PECO Exhibit 5.  The potential energy utilization was found to be comparable to the usage experienced by the Complainant with two exceptions.  For electric usage, July 2009 seems to be significantly lower than normal and for gas usage, October 2009 seems to be irregular.  In July 2009 there was a meter change and the months previous were estimated readings.  It is probable that the estimates were over the actual usage and therefore the July 2009 usage compensated for the overage accrued.  In any event, the anomaly in July 2009 is favorable to the Complainant as the usage is significantly lower than the potential monthly usage.  Addressing the irregularity in October 2009 for gas, the Complainant testified that the gas heater was repaired sometime in late October.  2dTr. 22.  Ms. Messere, the PECO high energy bill investigator, as the expert testified that the malfunctioning of the gas heater can account for the irregular October 2009 usage.  2dTr. 41.  Based on the record evidence, it is found that potential utilization is low and there is no abnormality due to the facilities of the Respondent when examining the billed history of the Complainant and her energy usage.

The evidence shows no change in occupancy from late 2007 through May 2009 of the household at issue.  It is also worth noting that the Respondent produced uncontradicted evidence through Ms. Messere, that verification of the gas and electric meters was conducted at the Service Address and that the meters were registering accurately.  2dTr. 33-34.  Respondent’s witness also offered uncontradicted testimony that she performed an appliance analysis at the Service Address and confirmed that the Complainant had the potential to use the amount of electricity and gas for which she had been charged.   
 
The evidence presented by PECO in this proceeding on the issue of overbilling is persuasive.  The Complainant did not introduce sufficient credible evidence to establish even a prima facie case of overbilling by the Respondent from 2007 to 2009.  Because the Complainant has not sustained her burden of proof to establish a prima facie case of overbilling, the formal Complaint must be dismissed.  

CONCLUSIONS OF LAW


		1.	The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  

		2.	“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4.	The Commission cannot grant payment arrangements to CAP customers.  66 Pa. C.S. § 1405(c).

5.	Complainant has not sustained her burden of proof regarding a request for a payment arrangement.

6.	Complainant has not sustained her burden of proof regarding her allegation of a high bill.

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Ms. Carolyn Walters against PECO Energy Company at Docket No. C-2008-2074073 is dismissed.

2. That the Secretary’s Bureau shall mark the record at Docket No. C-2008-2074073 closed.


Date: January 26, 2010										
								Angela T. Jones
								Administrative Law Judge
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