BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition for Interim Emergency Order for 

:

Restoration of Gas Service,

:

Danee Slaton





:








:


v.





:

C-2010-2155867







:

Philadelphia Gas Works



:

ORDER

HISTORY OF THE PROCEEDING



On February 2, 2010, Danee Slaton (“Slaton” or “Complainant”), through her counsel, filed a complaint with the PA Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging, among other things, the following:  that she is disputing the termination of her gas service without prior notice; that she is disputing the Respondent’s allegations that she used gas without authorization; that the Complainant and her two daughters, ages five (5) and two (2), live at the Clementine Street property; that she was enrolled in CRP in the Spring of 2009; that she continued to receive gas service until January 20, 2010; that she has applied for assistance; and that she has not been approved for assistance because the grants would not be enough to restore her gas service.  The Complainant requested the following:  that the Respondent restore her gas service; that the Respondent adjust her account to remove all non-CRP charges associated with allegedly stolen gas; and that the Commission find that the Respondent violated Chapter 14 of the Public Utility Code and 52 Pa. Code Chapter 56 by terminating service, without prior notice, in the winter to a low-income household.


On February 4, 2010, the Complainant (“Petitioner”), through her counsel, filed a Petition for Interim Emergency Order with the Commission pursuant to 52 Pa. Code § 3.6.  The Petitioner requested that an interim emergency order be issued to restore her gas service.  The Petitioner alleged that she has been participating in the Respondent’s Customer Responsibility Program since the Spring of 2009.  The Petitioner further alleged that she continued to receive gas service until January 20, 2010, when she allowed PGW workers in her home to check her meter.  On January 20, 2010, the Respondent terminated her gas service for alleged unauthorized usage.  The Petitioner alleged that she has attempted to comply with restoration terms from the Respondent.  However, the Respondent has increased its restoration terms to an unaffordable amount.  The Petitioner contends that the need for relief is immediate because she and her two young children are without heat and hot water during the winter.  The Petitioner fears that her home is becoming unsanitary and the health of her family is at risk.  When the Petitioner’s counsel offered the Respondent $775.00 in LIHEAP grants and requested that the gas service be restored pending resolution of this matter, the offer was refused.



By notice dated February 8, 2010 a hearing was scheduled to address the petition.



On February 8, 2010, the Respondent, through its counsel, filed an Answer to the Petition for Interim Emergency Order pursuant to 52 Pa. Code § 3.6 (b).  In its Answer, the Respondent admitted that the Petitioner legally received gas service at 630 E. Clementine Street in Philadelphia, PA, until November 2009 when the Respondent suspended her CRP enrollment for failure to pay the monthly CRP bill.  The Respondent averred that it terminated the Petitioner’s gas service on November 13, 2009 for nonpayment.  The Respondent stated that the Petitioner’s balance of $2,059.06 included a reinstatement of the arrears under CRP.  The Respondent discovered that the gas service was on at the service address on January 20, 2010, and left a “72 hour” notice of termination.  The Respondent denied that the restoration of gas service pending the resolution of this matter would not be injurious to the public interest.  If the Respondent restored service without full payment of the outstanding balance, the Commission would indicate that nonpayment and/or theft of service is not a bar to receiving utility service.  Consequently, the Respondent requests that the Commission deny the Petitioner’s request. 


The presiding officer issued a Prehearing Order on February 9, 2010,


The hearing on the Petition for Interim Emergency Order was held at the Philadelphia Regional Office, 801 Market Street, on February 16, 2010 at 10 a.m. 



The Petitioner was represented by Thu B. Tran, Esquire.  The Petitioner testified on behalf of the Petition and sponsored one exhibit: Slaton Exhibit 1- the Petitioner’s November 2009 gas bill.  Laureto A. Farinas, Esquire, represented the Respondent.  The Respondent presented the testimony of Anne Marie Cromley, a senior customer review unit officer, and Carlos Figueroa, manager of the Respondent’s Field Collection Department and manager of the Revenue Protection Department.  The Respondent’s witnesses sponsored seven exhibits.  PGW Exhibit No. 1 - the Petitioner’s Account Statement; PGW Exhibit No. 2 - Contacts for the Petitioner’s Account-page 2 (Tr. 73, 74); PGW Exhibit No. 3 - the December 2009 bill;  PGW Exhibit No. 4 - 10 day shut off notice; PGW Exhibit No. 5- 3 day CRP notice; PGW Exhibit 6 - post termination notice;  PGW Exhibit 7 - 72 hour notice order.  (Slaton Ex. 1, PGW Ex. 1 and 3 were admitted without objection.) 



The Petitioner’s counsel requested the opportunity to file a memorandum of law by the close of business on Wednesday, February 17, 2010.  The request was granted.  Counsel for the Petitioner and the Respondent filed memoranda of law on February 17, 2010. 



The record consists of the Petition, the Respondent’s Answer, the 88 page transcript, exhibits, and the memoranda of law filed by the parties.

DISCUSSION



The Petitioner has the burden of proving that the Petitioner’s right to relief is clear; the need for relief is immediate; the injury would be irreparable if relief is not granted; and that the relief requested is not injurious to the public interest.  52 Pa. Code §3.6; Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  



The following facts are undisputed:  that the Petitioner established gas service at the Clementine property in December 2008 at account number 33530778; that she received a LIHEAP grant soon after she established service; that she was enrolled in the Respondent’s CRP program in March 2009 because she was unable to pay her gas bill; that her CRP payment was $37.24 a month, which included the CRP budget of $32.24 plus a $5.00 co-pay on the arrearage; that she did not make her CRP payments between June and November 2009; that she allowed PGW workers to come in her home to look at her meter in January 2010; that PGW workers terminated her gas service on January 21, 2010; and that the Respondent would not accept $775.00 to restore her service.  (Tr. 19-21, 30, 34, 50, 51; Slaton Ex. 1; PGW Ex. 1, 2, 3). 



The Petitioner testified that she did not experience an interruption in gas service in November 2009 and that she did not see any PGW trucks or PGW workers near her home on November 13, 2009 (Tr. 8, 80).  In addition, she denied receiving any termination notices (Tr. 19).  Since she did not know that her gas service was terminated, she denied that she restored the gas service or authorized someone else to restore the service (Tr. 19, 21, 80).  She stated that her December 2009 bill looked like her November bill (Tr. 28; Slaton Ex. 1; PGW Ex. 3).  The Petitioner stated that she did not receive a phone call from the Respondent on November 4, 2009 because she could not afford to have a telephone. (Tr. 79; PGW Exhibit 5)  


The PGW witnesses testified that after the required notices were provided, the Petitioner’s gas service was terminated for nonpayment in November 2009.  (Tr. 44, 45, 69; PGW Exhibits 3, 4, 6, and 7).  One of the witnesses testified that a PGW employee shut off the gas for nonpayment at 10:46 a.m. on November 13, 2009 and left a post termination notice at the property (Tr. 46, 47; PGW Ex. 6 at 2).  In January 2010, PGW discovered gas service on at the Petitioner’s home and left a “72 hour” notice of termination.  Furthermore, after PGW terminated gas service in November 2009, usage registered on the Petitioner’s meter in 2009 and January 2010.  (PGW Exhibit 7).  The witnesses testified that the Respondent made all necessary communications with the Petitioner to inform her of the discovery of the unauthorized usage. 



According to 52 Pa. Code § 3.6 a petition for an interim emergency order must be supported by a verified statement of facts which establishes the existence of the need for interim emergency relief, including the facts to support the following:
(1)
The petitioner’s right to relief is clear.

(2)
The need for relief is immediate.

(3) 
The injury would be irreparable if relief is not granted.

(4)
The relief requested is not injurious to the public interest.


1.
Whether the Petitioner’s right to relief is clear


It is well established that in determining whether to grant the petition, the merits should not be considered.  Therefore, it is not necessary to determine the merits of the controversy to find that the Petitioner’s right to relief is clear.  One must determine whether the Petitioner’s claim raise substantial legal questions.  Deborah Harris v UGI Utilities, Inc. Gas Division, C-20032233 (Order entered February 12, 2004), Americus Center v. PPL Electric Utilities Corporation, C-20077427 (Order entered May 15, 2007) at 12. 



In the Memorandum of Law the Petitioner explained that in a Petition for Interim Emergency Order, a Petitioner need not prove that his or her formal Complaint will be successful in order to show that the right to relief is clear.  Final determinations regarding the credibility of witnesses are not made during these hearings, as “the credibility of testimony . . . is not germane to the disposition of Customer’s petition for interim emergency relief.”  Big Apple Dinner Theater, Inc. v. Bell of Pennsylvania 1993 WL 854400, at *3 (Pa. P.U.C., March 26, 1993). (Petitioner’s Memo of Law at 7).


The Respondent contended that the Petitioner fails provide a factual basis upon 
which to grant an interim emergency order to restore gas service.  The Respondent stated that the record evidence is clear that the Petitioner’s gas service was lawfully terminated on November 13, 2009, for nonpayment of the monthly CRP bill.  PGW submitted that it did not wrongfully terminate gas service in November 2009 or January 2010 when it discovered unauthorized usage.  The gas usage records are consistent with a service that had been terminated, then restarted without PGW’s authorization.  The Petitioner’s right to relief is not clear.  (Respondent’s Memo of law at 3).


It is not clear from the record whether the Petitioner’s gas usage after November 13, 2009 was unauthorized.  There is inconsistency with exhibits produced during the hearing.  One exhibit indicates that the gas service was terminated for nonpayment by 10:49 a.m. on November 13, 2009.  PGW Ex. 6 at 2.  While another exhibit indicates that the service was turned on at 11:23 a.m. on November 13, 2009.  PGW Ex. 7 at 3.


The Petitioner has raised the following legal issues:  whether the petitioner’s use gas service after November 13, 2009 was unauthorized usage; whether the Respondent terminated the Petitioner in winter in violation of the Commission’s regulations; whether the Respondent gave the requisite notice to the Petitioner; and whether the restoration terms were reasonable.
2.
The Need for Relief is Immediate.

The Petitioner contended that the need for relief is immediate because she and her two young children are without heat and hot water during the winter (Tr. 16, 17).  They use natural gas for central heating, hot water and cooking gas (Tr. 16).  The Petitioner said that she and her children stay in one room and use electric space heaters to keep warm.  The Petitioner testified that she and her children have been traveling in the snow to a relative’s home that is thirty to forty minutes away by public transportation in order to bathe (Tr. 16).  She has been unable to cook meals for her children and must buy prepared food.



The Petitioner cited Harris v. UGI Utilities, supra, which involved customers who sought restoration of their natural gas service after UGI terminated service to their homes and converted their source of heat and hot water to propane.  The company that delivered the propane demanded payment in full on delivery and did not offer the payment assistance programs offered by UGI, the Petitioners needed the payment assistance programs to maintain service.  The Commission recognized this as an emergency situation since it was January and the need for heat was constant.
The Petitioner has demonstrated that she and her children are in immediate need of gas service to provide warmth and sanitary conditions in the home, pending the outcome of this case.

3.
The Injury Would Be Irreparable if Relief Is Not Granted.

The Petitioner argued that the health and safety of her and her children are at risk with each day they are without gas service for heat, hot water and cooking.  The irreparable injury requirement is met when absent interim relief, the Petitioner suffers losses that the Petitioner “would not be able to recover later.”  West Penn Power Company v. Public Utility Commission, 150 Pa. Cmwlth 349, 363, 615 A.2d 951, 959. (1992).  The Petitioner testified that she and her children suffer from the following:  long trips in the cold and snow visit a relative where they can have heat and hot water, from inability to cook hot meals, and from exposure to potentially unsafe electric heaters.  The Petitioner argued that she and her family are suffering irreparable harms that cannot be cured with monetary damages or an eventual adjustment in the utility bill.  The Petitioner cited Dennis J. Atiyeh v. UGI Utilities, Inc., C-00945577, Initial Decision, dated September 19, 1994, 1994 Pa. PUC Lexis 60, to support her position.  In that case an interim emergency order was issued to restore gas service for heating, cooking and hot water.  



The Petitioner has presented evidence to show that she and her children would suffer losses that they would not be able to recover later.  Therefore, this requirement has been met.
4.
Whether Restoration of the Petitioner’s Gas Service Pending the Outcome of the Formal Complaint Proceeding Would Be Injurious to the Public Interest.


The Petitioner claimed that the Petition for Interim Emergency Relief satisfies the requirement of 52 Pa. Code 3.6(b)(4) that the relief of restoration of gas service would “not be injurious to the public interest.”  This standard requires the Commission to balance the harm to the Petitioner if relief is not granted, against the harm to the utility if the relief is granted but the Petitioner does not ultimately prevail on the merits of the underlying Formal Complaint.  Americus Center v. PPL Electric Utilities Corporation, supra.  Without the relief of restoration of gas service, the Petitioner and her children are at serious risk of additional harm to their health and safety.  If relief is granted, the Petitioner maintained that PGW will suffer no harm and assumes little risk, because the 180 day November 1 to April 1 heating season, when gas usage is highest, is 75% over, with less than 44 days to go.  By restoring service, even on an interim basis, PGW could have the opportunity to obtain $775 in LIHEAP grants, plus the Petitioner’s monthly payments that are least equal to her CRP bills.



The Respondent denied that the restoration of gas service pending the resolution of this matter would not be injurious to the public interest.  The Respondent argued that if it restored service without full payment of the outstanding balance, the Commission would indicate that nonpayment and/or theft of service is not a bar to receiving utility service.  Consequently, the Respondent requested that the Commission deny the Petitioner’s request. 



If the Respondent was required to restore the Petitioner’s gas service without any payment, it could be viewed as rewarding customers who fail to pay their bills.  However, in this matter, there is a dispute about whether there was unauthorized service.  If the case did not include charges for unauthorized service, the Petitioner’s service would have already been restored with the LIHEAP funds that were approved.


The Respondent requested the following to restore service: pay $1,242.85, the amount of the alleged unauthorized service plus 1/24th of the previous balance ($2,487.95 x 1/24=$103.66) plus the $123.23 reconnection fee for a total of $1,469.74. (Tr. 57; PGW Ex. 2 at 1).


Since it is disputed whether the $1,242.85 charge for gas service was due to unauthorized service the restoration fee should be calculated based on the total balance for service to January 20, 2010.  When the balance for service to November 13, 2009 is added to the balance for service between November 13, 2009 and January 20, 2010 ($2,487.95+$1,242.85) the total balance is $3,730.80.  Then the restoration fee would be $155.46, which is 1/24th of $3,730.80.  When the $123.23 reconnection fee is added ($155.46 + $123.23), the total amount needed is $278.68.  Given that the Petitioner has already qualified for $775.00, she is ordered to pay $775.00 to the Respondent for the restoration and part of the arrearage.

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Respondent restore gas service to the Petitioner during the pendency of this matter after the Petitioner provides $775.00 in LIHEAP funds to the Respondent for restoration.



2.
That the Petitioner shall pay the current bill each month.



3.
That the Respondent can terminate the Petitioner’s service during the pendency of this proceeding if the Petitioner fails to make her current monthly payments. 

Date: February 19, 2010


 
______________________________








Cynthia Williams Fordham







Administrative Law Judge

Danee Slaton v. Philadelphia Gas Works

Docket No. C-2010-2155867
SERVICE LIST

Danee Slaton 

630 E. Clementine Street
Philadelphia, PA 19134
Thu B. Tran, Esquire
Philip A. Bertocci, Esquire

1424 Chestnut Street

Philadelphia, PA 19102

Laureto A. Farinas, Esquire

Philadelphia Gas Works

800 West Montgomery Avenue

Philadelphia, PA 19122

� The Petitioner’s counsel objected to the other exhibits as hearsay.  The Respondent’s counsel indicated that they were business records.  The exhibits were conditionally accepted with the exception of PGW Ex. 5 which the Petitioner refuted. 


� Although the Petitioner initially stated that her service was terminated on January 20, 2010, after the Respondent indicated that the termination occurred on January 21, 2010, the Petitioner stipulated that it happened on January 21, 2010.
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