BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Beverly Barnes						:
								:
	v.							:	C-2008-2051361										:
Philadelphia Gas Works					:



INITIAL DECISION


Before
Charles E. Rainey, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


On June 23, 2008, Beverly Barnes (Complainant) filed a formal complaint against Philadelphia Gas Works (Respondent) alleging that she was overbilled.  On July 31, 2008, Respondent filed an answer denying the material allegations in the complaint.  

By Hearing Notice dated February 14, 2009, an initial hearing was scheduled for March 26, 2009.  On February 17, 2009, I issued a Prehearing Order that set forth procedures to be followed in this case. 

The hearing was held on March 26, 2009.  Complainant appeared pro se and testified.  Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Anne Marie Cromley.  Ms. Cromley is employed by Respondent as a senior customer review unit officer.  Tr. 36.  Respondent introduced five exhibits, all of which were admitted into evidence.  The hearing transcript consists of eighty pages.  The hearing record closed on April 27, 2009. 


FINDINGS OF FACT

1.	Complainant, Beverly Barnes, resides at 219 North Paxon Street, Philadelphia, PA 19139.  Tr. 5, 9.  

2.	Complainant is a residential gas customer of Respondent, Philadelphia Gas Works.  Tr. 6; PGW Ex. 1.

3.	Complainant resides in a two-story row home with a basement, four bedrooms, bathroom, kitchen and dining room.  Tr. 9-10.

4.	Complainant’s gas appliances include a furnace, water heater and stove.  In 2008, Complainant replaced her faulty furnace and leaky water heater with newer models.  Tr. 26-27, 43-44, 50, 52-53, 61-63; PGW Ex. 3.

5.	Complainant’s daughter resided with her in 2005.  Tr. 10-11.

6.	Complainant’s husband resides with her on the weekends.  Tr. 10-11.

7.	On July 31, 2007, at Complainant’s request, Respondent removed the meter at Complainant’s residence for testing.  Respondent replaced the meter with a new meter.  The results of the test were that the meter “was found to be within acceptable levels of 2% fast and 2% slow.”  Complainant was informed of the test results in a letter dated August 14, 2007.  Tr. 48-49; PGW Ex. 3 at 3-4; PGW Ex. 4.

8.	A review of Complainant’s account statement for the three-month period from January to March in the years 2005-2009 shows the following usage and bill amounts:


Bill Date				Usage (CCF)				Bill Amount

Jan. 6, 2005					241					$397.17
Feb. 4, 2005					276					$437.67
Mar. 7, 2005					208					$333.71
Totals						725				          $1,168.55

Jan. 9, 2006					174					$346.52
Feb. 8, 2006					  96					$208.19
Mar. 9, 2006					160					$315.05
Totals						430					$869.76

Jan. 10, 2007					147				             $293.59
Feb. 9, 2007				            268				             $483.24
Mar. 9, 2007				            247				             $428.72
Totals						662				           $1,205.55

Jan. 9, 2008					159					  $302.13
Feb. 7, 2008					137					  $265.73
Mar. 7, 2008					168					  $314.18
Totals						464					  $882.04

Jan. 8, 2009					153					  $325.97
Feb. 6, 2009					173					  $334.97
Mar. 9, 2009					137					  $269.50 
Totals						463					  $930.44

PGW Ex. 1.


9.	In March 2006 and March 2008, the Commission’s Bureau of Consumer Services (BCS) found that Complainant’s bills were based on actual meter readings, appeared to be correct as rendered, and that usage at the property was consistent with historical patterns.  Tr. 51, 55; PGW Ex. 3 at 2, 4.  

10.	Respondent’s rates have increased during the period from 2005 through 2009.  Tr. 46-47.

DISCUSSION

		Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the person seeking affirmative relief from the Commission, complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. 
§ 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

		In the present case, Complainant seeks refund of $2,000.00 in alleged overbilling during the period from 2005 to March 26, 2009.  Complainant asserted that the bills were too high when compared to her gas usage.  Tr. 31-32.  Complainant did not explain how she derived the $2,000.00 amount.
  
		High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case of overbilling by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.  However, “even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.”  768 A.2d at 1220.

		Complainant testified that her gas bills are highest during the winter months.  She stated that during the winter months her bills are in the $200.00 to $500.00 range.  Tr. 7-8, 16- 17, 22.  Complainant focused on a bill rendered on February 9, 2007, that she believed was in the amount of $784.45.  Respondent, however, established on cross-examination that the current charge was $483.24, and that $784.45 represented the total outstanding balance.  Tr. 22; PGW Ex. 1 at 4.  A further review of Complainant’s gas usage and bills in the years from 2005 to 2009, during the months from January to March, reveals as follows:  

Bill Date				Usage (CCF)				Bill Amount

Jan. 6, 2005					241					$397.17
Feb. 4, 2005					276					$437.67
Mar. 7, 2005					208					$333.71
Totals						725				          $1,168.55

Jan. 9, 2006					174					$346.52
Feb. 8, 2006					  96					$208.19
Mar. 9, 2006					160					$315.05
Totals						430					$869.76

Jan. 10, 2007					147				             $293.59
Feb. 9, 2007				            268				             $483.24
Mar. 9, 2007				            247				             $428.72
Totals						662				           $1,205.55

Jan. 9, 2008					159					  $302.13
Feb. 7, 2008					137					  $265.73
Mar. 7, 2008					168					  $314.18
Totals						464					  $882.04

Jan. 8, 2009					153					  $325.97
Feb. 6, 2009					173					  $334.97
Mar. 9, 2009					137					  $269.50 
Totals						463					  $930.44

PGW Ex. 1.
		Complainant described her residence as a two-story row home with a basement, four bedrooms, bathroom, kitchen and dining room.  Her gas appliances include a furnace, water heater and stove.  Complainant testified that in 2008 she replaced her faulty furnace and leaky water heater with newer models.  Tr. 9-10, 26-27.

		Complainant stated that most of the time she is the only one who resides at the property, and that she shuts the gas off.  Complainant indicated that she works outside of the home from 6:00 a.m. to 2:30 p.m. and that there is no energy usage at the residence during that time.  Complainant testified that when she is at home, she uses space heaters to provide heat.  In 2005, according to Complainant, her daughter resided with her for two months. (Complainant could not remember the months in 2005 that her daughter resided with her.)  Complainant indicated that gas was used to heat the home during that time.  Complainant added that over the last five years, her husband has resided at the residence on the weekends.  Complainant testified that gas is used to heat the residence when her husband is there.  Complainant admitted that she sometimes forgets to turn the gas heat off after her husband has left.  Tr. 10-14, 28-29.

		Complainant argued that her usage could not have been as high as Respondent’s records indicate, given that most of the time she does not use gas to heat her home.  Complainant questioned the accuracy of the gas meters from which Respondent recorded her household usage.  Tr. 20, 30.

		Respondent’s witness, Anne Marie Cromley, testified that in July 2007, Complainant contacted Respondent and requested a meter test.  In response to the request, Respondent removed the existing meter and replaced it with a new meter.[footnoteRef:1]  Respondent tested the meter that was removed from the residence and found it to be accurate.  On August 14, 2007, Respondent sent Complainant a letter notifying her of the test results.  Tr. 48-49; PGW Ex. 3 at 3-4; PGW Ex. 4.  [1: 	 	Respondent’s witness testified that the existing and replacement meters had automatic meter reading (AMR) devices, and therefore could be read remotely.  Tr. 47-48.] 


		Ms. Cromley noted that the Commission’s Bureau of Consumer Services (BCS) in March 2006 and March 2008, found that Complainant’s bills were based on actual meter readings, appeared to be correct as rendered, and that usage at the residence was consistent with historical patterns.  Tr. 51, 55; PGW Ex. 3 at 2, 4.

		Ms. Cromley opined that Complainant’s bills were based on accurate meter readings and that usage at the residence has been consistent with historical patterns.  She testified that the meters registered gas usage at the property.  Ms. Cromley indicated that while the thermostat may have been at a low setting, it is not likely that it was turned off.  If it were turned off, Complainant’s pipes would have frozen, according to Ms. Cromley.  Ms. Cromley surmised that variations in Complainant’s usage may have resulted from differences in the amount of gas used by her old and new furnaces and water heaters.  Ms. Cromley also suggested that differences in Complainant’s bills may be attributed to increases in Respondent’s rates over time.  She explained that while Complainant’s usage may have decreased, her bills may be higher due to increases in Respondent’s rates.  Tr. 55-66.

		In order to satisfy the Waldron Rule, Complainant was required to show that the disputed bill was abnormally high when compared to prior usage patterns, and that usage had not changed.  Complainant has shown neither.  The only specific bill that Complainant challenged was rendered on February 9, 2007.  She believed that the current charge was $784.45.  Respondent, however, established on cross-examination that the current charge was $483.24, and that $784.45 represented the total outstanding balance.  Tr. 22; PGW Ex. 1 at 4.  The $483.24 amount, based on usage of 268 CCF, is consistent with Complainant’s bills and usage historically.  Record evidence shows that Complainant’s meters accurately measured gas usage at the property.  In 2006 Respondent tested Complainant’s meter and found it to be accurate.  Record evidence shows that Complainant consumed 725 CCF in 2005, 430 CCF in 2006, 662 CCF in 2007, 464 CCF in 2008, and 463 CCF in 2009.  Tr. 40-43; PGW Ex. 1.  Complainant’s usage pattern thus reveals increased usage in 2005 (725 CCF) and 2007 (662 CCF), and fairly consistent lower usage in 2006 (430 CCF), 2008 (464 CCF) and 2009 (463 CCF).  Variations in gas usage may be attributed to Complainant’s daughter’s stay in 2005, and her husband’s usage on the weekends.  Differences in gas usage may also be attributed to the energy saving features of the new furnace and water heater that Complainant purchased in 2008, as compared to the gas used by her old appliances.  This may be reflected in Complainant’s usage during January to March in 2008 and 2009, which was 464 and 463 CCF, respectively, as compared to 2007, when it was 662 CCF.  Also, as Ms. Cromley mentioned, Complainant’s bills are impacted by increases in Respondent’s rates over time.  Record evidence reveals that while Complainant’s usage during the three-month period from January to March in 2009 (463 CCF), was slightly lower than her usage during the same period in 2008 (464 CCF), her bills were higher ($930.44 in 2009 as compared to $882.04 in 2008).  For all of the foregoing reasons, I do not find that Complainant established a prima facie case of overbilling pursuant to the Waldron Rule.  I must therefore dismiss the complaint. 

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.	Complainant had the burden of proof.

3.	Complainant failed to meet her burden of proof.

4.	Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.


ORDER

THEREFORE,

IT IS ORDERED:

1.	That the complaint filed by Beverly Barnes against Philadelphia Gas Works at Docket No. C-2008-2051361 is dismissed.

2.	That this case be marked closed.



Date:	February 4, 2010				__________________________________								Charles E. Rainey, Jr.
							Administrative Law Judge
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