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ORDER DENYING PRELIMINARY OBJECTIONS
HISTORY OF THE PROCEEDING

On July 13, 2009, Enola McGrew-Duncan (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent).  At paragraph 4A of the complaint form, requesting the nature of the complaint, the complaint simply states “Water damage to my apartment building when the water was not disconnected (See Attached)”.

Attached to the complaint form are several documents.  One document is a recitation of events that occurred at 347 Baker Street, Clairton, Pennsylvania during the time period from June 2007 through June 2008.  According to this document, the water pipes inside one of the rental units at 347 Baker Street froze and burst during November 2007.  According to this document, the Respondent had assured the Complainant that it had shut off the water at 347 Baker Street.

Another document attached to the complaint outlines the water damage in each of the four rental units located at 347 Baker Street.  The document also asserts that water leaked into the basement of the building, damaging the furnaces and hot water heaters located there.

 At paragraph 5 of the complaint form, requesting how the Complainant wants the complaint resolved, the complaint states “I would like for an investigation to be completed regarding this matter.  I will be filing a civil suit to have PWA to pay for damages to my property”.  The complaint contains no other request for relief.

The Respondent filed an answer with new matter on August 5, 2009.  The answer admits that the Complainant contacted the Respondent regarding water damage to the property at 347 Baker Street.  The answer states that the Respondent disconnected water service in December 2007 after the Respondent’s employee heard water running while inspecting the property at 347 Baker Street.
The new matter asserts that the Respondent’s records show that the Complainant and/or tenant did not request that the Respondent disconnect service for the property at 347 Baker Street.  The Respondent’s records show that the Respondent’s employee visited the property at 347 Baker Street on December 14, 2007 to investigate zero usage.  The employee discovered that the property was vacant and shut off the water supply at the curb stop.  According to the new matter, when the Respondent’s employee visited the property on December 26, 2007, the service to the property had been turned back on without the Respondent’s knowledge or permission.  The employee shut off the water service at the curb box again.  The answer and new matter request that the Commission dismiss or deny the complaint.
By notice dated November 4, 2009, the Commission scheduled this matter for a telephonic hearing on December 14, 2009 at 10:00 a.m.  I issued a prehearing order on November 5, 2009 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted a telephonic hearing on Monday, December 14, 2009 at 10:00 a.m. as scheduled.  Brian J. Knipe, Esquire appeared on behalf of the Respondent.  The Complainant appeared pro se.  Prior to any testimony being placed on the record, the Respondent objected to the Complainant prosecuting the complaint because the Complainant did not own the property at 347 Baker Street.  According to the Respondent, public records indicate that the property at 347 Baker Street is owned by a Georgia limited liability company.  (N.T. 6-7)
The Complainant, a Georgia resident, indicated that she had transferred ownership of the property at 347 Baker Street to A-Rize-N Management Company in April 2006.  The Complainant had created this limited liability company under Georgia law without the aid of an attorney.  (N.T. 7-10)  The Complainant also indicated that she assumed that the limited liability company had automatically dissolved since she had not “filed for status in two years”.  (N.T. 9)  
Rather than conduct an evidentiary hearing, I directed that the Respondent file a preliminary objection within thirty days.  (N.T. 11-12)  I directed that the Complainant file a response to the motion within ten days after receiving it.  (N.T. 12)
By notice dated January 7, 2010, the Commission scheduled this matter for a telephonic hearing on March 18, 2010 at 10:00 a.m.  On January 13, 2010 the Respondent filed a preliminary objection.  The preliminary objection asserts that the Complainant lacks standing to prosecute the complaint because she is neither the customer of record for the property at 347 Baker Street nor the owner of record for that property.
The preliminary objection alleges that the Allegheny County property assessment records show that the property at 347 Baker Street is owned by A-Rize-N Management Co., LLC.  Attached to the preliminary objection are copies of the records from the Allegheny County web site marked as Exhibit A.

The preliminary objection alleges that A-Rize-N Management Co., LLC is a Georgia limited liability company organized by the Complainant on or about February 7, 2006.  Attached to the preliminary objection are copies of records from the web site of the Georgia Office of Secretary of State showing the articles and certificate of organization for A-Rize-N Management Co., LLC marked as Exhibit B.
According to the preliminary objection, the Complainant lacks standing to prosecute the complaint because she does not have an interest that is substantial, immediate and direct.  According to the preliminary objection, the Complainant was not the customer of record for the property at 347 Baker Street at the time the events alleged in the complaint took place.  The Complainant does not live at the property and does not own the property.  The Respondent concludes that there is no nexus between the Respondent’s alleged conduct and the Complainant.  A-Rize-N Management Co., LLC is the actual party with a substantial, direct and immediate interest in this matter.  The preliminary objection concludes that the complaint must be brought in the name of A-Rize-N Management Co., LLC.      

The preliminary objection also argues that A-Rize-N Management Co., LLC cannot maintain an action because it is not registered to do business in Pennsylvania.  The preliminary objection alleges that a search of the Pennsylvania Department of State’s web site indicates that A-Rize-N Management Co., LLC is not registered to do business in Pennsylvania.  Attached to the preliminary objection and marked as Exhibit C is a copy of the search results from the Pennsylvania Department of State web site.
According to the preliminary objection, Pennsylvania law provides that a foreign limited partnership that is not registered to do business in Pennsylvania may acquire real estate but may not maintain any action or proceeding in any court in Pennsylvania until it has registered to do business in Pennsylvania.  Because A-Rize-N Management Co., LLC is not authorized to do business in Pennsylvania, it cannot maintain this action against the Respondent.  

On January 21, 2010, the Complainant, pursuant to 52 Pa. Code §§1.15, filed a motion requesting an extension of time until February 22, 2010 to retain counsel and file an answer to the Respondent’s preliminary objection.  The Respondent did not oppose the Complainant’s request.  By order dated February 8, 2010, I granted the Complainant’s request and directed that she file an answer to the preliminary objection on or before February 22, 2010.  As of the date of this order, the Complainant has not filed an answer to the Respondent’s preliminary objection. 
  The preliminary objection is ready for decision.  For the reasons set forth below, I will deny the preliminary objection.
DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Here the Respondent’s preliminary objection asserts lack of standing by the Complainant to raise the issues set forth in the complaint.

Lack of standing is not included among the Commission’s limited bases for a preliminary objection because it is an affirmative defense, and as such is only properly raised in new matter.  Jackson v. Garland, 622 A.2d 969 (Pa. Super. 1993); Pa. R.C.P. 1030, 52 Pa. Code § 5.62(b)  Therefore, this portion of Respondent’s preliminary objection is not proper under the Commission’s rules because it attempts to raise grounds not included in the provisions of 52 Pa. Code § 5.101(a). 

The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  However, the Respondent did not raise the issue of standing in its new matter.  Rather, the Respondent raised the issue immediately prior to the start of the hearing.  This raises the question of whether the Respondent raised the issue of standing in a timely fashion.  
The question of a party’s standing does not involve a question of jurisdiction.  Jones Memorial Baptist Church v. Brackeen, 207 A.2d 861 (Pa. 1965); Beers v. Unemployment Compensation Bd. Of Review, 633 A.2d 1158 (Pa. 1993)  Therefore, the question of standing may not be raised sua sponte by the court.  Statewide Building Maintenance v. Pa. Convention Center Auth., 635 A.2d 691 (Pa. Cmwlth. 1993); In Re: Estate of Schram, 696 A.2d 1206 (Pa. Cmwlth. 1997)  A party may therefore waive its opportunity to contest the standing of another party by not raising the issue in a timely fashion.  Statewide Building Maintenance v. Pa. Convention Center Auth., 635 A.2d 691 (Pa. Cmwlth. 1993); SCRUB v. Zoning Bd. Of Adjustment, 682 A.2d 1 (Pa. Cmwlth. 1996); In Re: Estate of Schram, 696 A.2d 1206 (Pa. Cmwlth. 1997)
In Re: Structural Separation of Bell Atlantic-Pennsylvania, Inc. Retail and Wholesale Operations, Docket No. M-00001353 (Order entered August 18, 2000) the Commission held that Bell Atlantic had waived its opportunity to challenge the standing of three state senators to participate in the proceeding.  Bell Atlantic had the opportunity to raise the issue of standing at an initial prehearing conference but failed to do so.  Bell Atlantic had attended the prehearing conference along with the three state senators and knew that the senators were actively participating in the proceeding.  Only after the initial prehearing conference did Bell Atlantic file a motion to dismiss challenging the senator’s standing.  The Commission concluded that Bell Atlantic’s challenge was untimely and that it had waived the opportunity to challenge the senators’ standing.

The Commission held that waiver was the intentional relinquishment or abandonment of a right, claim or privilege that would not be presumed or implied unless the opposing party had been mislead to his or her prejudice into the honest belief that the waiver was intentional or consented to.  The Commission concluded that the senators were prejudiced by the failure of Bell Atlantic to challenge their standing until it filed its motion to dismiss well after the initial prehearing conference.

In this case, I cannot conclude that the Respondent’s preliminary objection is untimely or that it prejudiced the Complainant.  The Respondent raised the issue before the Complainant presented any evidence.  I cannot conclude that raising the issue of standing prior to the evidentiary hearing is untimely.  

More importantly, the Complainant is not prejudiced by the timing of the preliminary objection.  The Complainant knew when she filed the complaint that she had previously transferred the property at 347 Baker Street to A-Rize-N Management Co., LLC but failed to disclose that fact anywhere in her complaint or attached documents.  
Had the Complainant disclosed the transfer of the property when she filed the complaint, the Respondent would have been aware of the issue from the date the complaint was filed and would have been able to raise the issue of standing much sooner.  I conclude that the Respondent has timely raised the issue of standing and has not waived its opportunity to challenge the Respondent’s standing.  The Complainant is not prejudiced by the filing of the preliminary objection.    

Having concluded that the Respondent raised the issue in a timely fashion,  I will consider the issue of the Respondent’s lack of standing in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code §1.2(a).  This will not adversely affect the Complainant’s substantive rights since the Complainant has had notice of the issue and an opportunity to respond.  Since the Respondent’s lack of standing is an affirmative defense, and the Respondent properly raised it in a timely fashion, I shall treat the Respondent’s preliminary objection as a motion for summary judgment filed pursuant to 52 Pa. Code § 5.102.



The Commission’s regulation at 52 Pa. Code §5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as to not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa. Code §5.102(c)  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1)  



The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super.1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976)  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979)  Summary judgment will be granted only where the right is clear and free from doubt.



The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992)  The Commission has interpreted Section 5.102(c) of its regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996)  In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983)

The provision at 52 Pa. Code §5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954)  
The Respondent’s motion for summary judgment contends that the Complainant lacks standing to file or prosecute the complaint because she was not the customer of record at the time the incidents alleged in the complaint occurred, she did not live at the property and does not own the property.  My review of the Respondent’s motion for summary judgment and the exhibits incorporated therein shows that there are no material issues of facts for trial on this issue.  However, the Respondent is not entitled to judgment as a matter of law.    



Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991)  Generally, the Commission has held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding.  Joint Application of Pennsylvania-American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., A-212285F0046/47 and A-210870F01 (Ordered entered July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Waddington v. Pennsylvania Public Utility Commission, 670 A.2d 199 (Pa. Cmwlth. 1995), alloc. denied, 678 A.2d 368 (Pa. 1996)  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990)



In order to bring a complaint before the Commission, the Complainant must first demonstrate that she has standing to maintain the action.  Nye v. Erie Insurance Exchange, 470 A.2d 98, 100 (Pa. 1983)  The Complainant’s interest in the subject matter of the proceeding is direct if her interest is adversely affected by the actions challenged in the complaint, is immediate if there is a close causal nexus between her asserted injury and the actions challenged in the complaint and is substantial if she has a discernible interest other than the general interest of all citizens in seeking compliance with the law.  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996); In re El Rancho Grande, Inc., 437 A.2d 1150 (Pa. 1981); William Penn Parking Garage, Inc.; Empire Coal Mining & Development, Inc. v. Department of Environmental Resources, 623 A.2d 897 (Pa. Cmwlth. 1993)  Mere conjecture about possible future harm does not confer a direct interest in the subject matter of a proceeding.  Official Court Reporters of the Court of Common Pleas of Philadelphia County v. Pennsylvania Labor Relations Board, 467 A.2d 311 (Pa. 1983) 

Admitting the factual allegations in the complaint as true for purposes of disposing of the motion, it is clear that the Complainant, by her own admission, was not the customer of record at the time the incidents alleged in the complaint took place.  Attached to the complaint form is a document that recites the events that occurred at 347 Baker Street, Clairton, Pennsylvania during the time period from June 2007 through June 2008.  Paragraph b of that document states in part “I asked if the tenant had not paid a bill for 5 or 6 months wouldn’t the water be automatically shut off?”  This statement indicates that at the time from June 2007 through June 2008, the customer of record was the tenant, not the Complainant.  Paragraph 16 of the Respondent’s motion states that the Complainant was not the customer of record at the time the events allegedly occurred.  At the hearing on December 14, 2009, the Complainant stated that Tim Coss was the tenant whose service was not disconnected.  (N.T. 11)  The parties agree that the Complainant was not the customer of record.
Admitting the factual allegations in the complaint as true for purposes of disposing of the motion, it is clear that the Complainant, by her own admission, did not live at the property at the time the incidents alleged in the complaint took place.  The complaint states that the Complainant’s mailing address is in Georgia.  Paragraph 16 of the Respondent’s motion states that the Complainant lived in Georgia at the time the events allegedly occurred.  The parties agree that the Complainant did not live in the property at the time the events allegedly took place. 
Admitting the factual allegations in the complaint as true for purposes of disposing of the motion, the Complainant refers to the property as her property.  At the December 14, 2009 hearing, she indicated that she had transferred the title to the property at 347 Baker Street to A-Rize-N Management Co., LLC in 2006.  (N.T. 7-8)  By her own admission she has not owned the property since 2006.  Paragraph 16 of the Respondent’s motion alleges that A-Rize-N Management Co., LLC owns the property at 347 Baker Street.  Attached to the preliminary objection are copies of the records from the Allegheny County web site marked as Exhibit A showing that ownership.  The parties agree that the Complainant has not owned the property since 2006.
Since the Complainant was neither the customer of record nor a resident at the property when the events set forth in the complaint occurred, the Complainant cannot maintain this action as a customer.  Her interest is not direct because it is not adversely affected by the actions challenged in the complaint.  Her interest is not immediate because there is no close causal nexus between her asserted injury and the actions challenged in the complaint.  Her interest is not substantial because she has no discernible interest other than the general interest of all citizens in seeking compliance with the law.  The Complainant lacks standing to maintain the action as a customer or resident.

The Complainant can only maintain this action if she was the owner of the property at the time the events set forth in the complaint occurred.  It is clear that A-Rize-N Management Co., LLC has owned the property since 2006.  Even though the Complainant was not the owner of the property at the time the events set forth in the complaint occurred, the Respondent still is not entitled to judgment as a matter of law.

The Complainant indicated she is an officer of A-Rize-N Management Co., LLC.  (N.T. 10)  As an officer of A-Rize-N Management Co., LLC, the Complainant has standing to file this complaint in her individual capacity on behalf of the company.  The Commission’s regulation at 52 Pa Code §1.21(c) provides that in non-adversarial proceedings a bona fide officer of a corporation, trust, or association may represent the corporation, trust, or association. In addition, the Commission’s regulation at 52 Pa. Code §1.35(b)(ii) permits pleadings, including complaints, submittals, or other documentary filings to be signed by an officer of a corporation, trust, association or other organized group.  In the instant case, the Complainant signed the complaint.  
In New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 & C-2008-2079076 (Order entered June 24, 2009) (New Fizon), the Commission ruled that attorney representation of a corporation was not at issue when the corporation filed a complaint because the simple filing of a complaint did not automatically trigger an adversarial proceeding.  The Commission reasoned that until an answer is filed, it is not known whether a complaint will be contested.  Therefore, in this case the Complainant could file a complaint on behalf of A-Rize-N Management Co., LLC without attorney representation.  

While the Complainant has standing as an officer of A-Rize-N Management Co., LLC to file the complaint, she could not represent the corporation in the hearing held December 14, 2009.  The regulation at 52 Pa. Code §1.21(b) provides that persons in adversarial proceedings, except for individuals representing themselves, shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  The regulation at 52 Pa. Code §1.8 defines an adversarial proceeding as one that is contested and which will be decided on the basis of a formal record.  In this case, once the Respondent filed an answer contesting the complaint, this matter became an adversarial proceeding.  Therefore, once the Respondent filed an answer, A-Rize-N Management Co., LLC had to be represented by an attorney in this proceeding.  New Fizon    

The Commission’s regulations requiring attorney representation in adversarial proceedings are consistent with Pennsylvania court decisions holding that a corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994)  Pennsylvania courts have ruled that a corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984)  Recently, in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Co., Docket No. C-2008-2034595 (Order entered February 2, 2010) (Torino) the Commission affirmed its decision in New Fizon that a corporate officer may file a complaint on behalf of a corporation but that the corporation must be represented by an attorney in an adversarial proceeding.
In Cars R Us and Torino, the Commission cautioned parties that the general rule requiring attorney representation of corporate complainants in adversarial proceedings would control on a going forward basis.  The Commission held that, absent exigent circumstances, it would not allow individuals to offer testimony on a corporation’s behalf if the corporation was not represented by an attorney.  I will apply the rulings in Cars R Us and Torino to this case on a going forward basis.     
In this case, the Respondent is not entitled to judgment as a matter of law that the Complainant lacks standing to file the complaint on behalf of A-Rize-N Management Co., LLC.  I will therefore deny the Respondent’s request to dismiss the complaint due to the Complainant’s lack of standing.  However, in order to prosecute the complaint at a hearing, A-Rize-N Management Co., LLC must be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  I will not allow the Complainant to present testimony at a hearing unless A-Rize-N Management Co., LLC is represented by an attorney admitted to practice in the Commonwealth of Pennsylvania, consistent with the Commission’s rulings in Cars R Us and Torino.  
 I will now address the Respondent’s argument that A-Rize-N Management Co., LLC cannot maintain an action because it is not registered to do business in Pennsylvania.  As set forth above, A-Rize-N Management Co., LLC owns the property at 347 Baker Street.  Even assuming that the Complainant can file a complaint on behalf of A-Rize-N Management Co., LLC, the Respondent contends that A-Rize-N Management Co., LLC cannot prosecute this complaint because it is not registered to do business in Pennsylvania.  

In this case, the Respondent asserts that A-Rize-N Management Co., LLC did not register to do business in Pennsylvania.  Attached to the preliminary objection and marked as Exhibit C is a copy of the search results from the Pennsylvania Department of State web site.  The search result shows that there is no entity with the name A-Rize-N Management Co., LLC registered to do business in the Commonwealth of Pennsylvania.  
The Complainant did not file an answer denying the Respondent’s assertion.  The Complainant as the non-moving party must allege facts showing that an issue for trial exists.  The Complainant as the non-moving party may not rely solely upon denials in her pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  The Complainant has simply failed to provide any facts showing that A-Rize-N Management Co., LLC is registered to do business in the Commonwealth of Pennsylvania.  Therefore I conclude that name A-Rize-N Management Co., LLC is not registered to do business in Pennsylvania.
A-Rize-N Management Co., LLC is a “foreign limited liability company” as defined at 15 Pa. C. S. §8901.  A foreign limited liability company may become a “qualified foreign limited liability company” as defined at 15 Pa. C. S. §8901 by registering to do business in the Commonwealth of Pennsylvania.  A foreign limited liability company, pursuant to 66 Pa. C.S. §8981, is subject to 15 Pa. C.S. §§8581-8590 governing foreign limited partnerships except that, pursuant to 66 Pa. C.S. §8981(a)(3), a qualified foreign limited liability company enjoys that same rights and privileges as a domestic limited liability company.
As an unregistered foreign limited liability company, A-Rize-N Management Co., LLC, may, as it has done here, acquire real estate in the Commonwealth of Pennsylvania pursuant to 66 Pa. C.S. §8587(d).  However, pursuant to 66 Pa. C.S. §8587(a), A-Rize-N Management Co., LLC may not maintain any action or proceeding in any “court of the Commonwealth of Pennsylvania” until it has registered to do business in the Commonwealth of Pennsylvania.  MVP Interiors LLC v. Daniel J. Keating Co. et al, 2008 Phila. Ct. Com. Pl. LEXIS (May 27, 2008)  
The Respondent argues that the phrase “court of the Commonwealth of Pennsylvania” includes administrative agencies such as the Commission.  The Respondent cites no statute, Pennsylvania appellate court decision or Commission decision in support of its argument.  My research has not uncovered any such statute or decision.  This appears to be an issue that neither the Commission nor the Pennsylvania appellate courts have decided.  
I conclude that the phrase “court of the Commonwealth of Pennsylvania” does not include administrative agencies.  Had the General Assembly wished to prohibit unregistered foreign limited liability companies from maintaining actions before administrative agencies, it would have included the term ”administrative agency” or similar language in the statute .  The Respondent’s interpretation of the statute requires reading language into the statute that is not there.  The statute at 66 Pa. C.S. §8587(a) does not specifically bar unregistered foreign limited liability companies from maintaining actions before administrative agencies.  Therefore, I must deny the Respondent’s request to dismiss the complaint due to A-Rize-N Management Co., LLC’s failure to register to do business in Pennsylvania.  I will enter the following order.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion of Pennsylvania American Water Company for summary judgment at Docket No. C-2009-2119162 is denied.


2.
That the telephonic hearing scheduled for 10:00 a.m. on Thursday, March 18, 2010 in the above-captioned case shall proceed as scheduled.
Date:
February 23, 2010



_______________________



David A. Salapa



Administrative Law Judge
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