BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lucio Mancuso 					:
								:
	v.	:	F-2008-2053304
		:
PECO Energy Company				:



INITIAL DECISION


Before
Eranda Vero
Special Agent

HISTORY OF THE PROCEEDING


On June 11, 2008, Lucio Mancuso (Mr. Mancuso or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent or PECO) alleging his inability to pay his electric bills and requesting that the Commission “consider a much lower payment arrangement.” Complaint ¶ 5.  

The Complaint is an appeal of an informal decision issued on May 16, 2008, by the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2365076 and directing the Complainant to make monthly special budget payments of $323.00, consisting of the regular budget amount of $227.00, plus a $96.00 monthly payment towards arrears.
		
On August 18[footnoteRef:1], 2008, Respondent filed an Answer with New Matter alleging that Complainant was approved and enrolled in Respondent’s Consumer Assistance Program (CAP) on July 26, 2003.   [1:  The Complaint was served upon Respondent on July 28, 2008.] 


Also on August 18, 2008, Respondent filed a Motion for Judgment on the Pleadings seeking to dismiss the Complaint on the basis that 66 Pa. C.S. § 1405(c) precludes the Commission from approving or negotiating payment arrangements for a customer who is enrolled in Respondent’s CAP rate program.  By Motion Judge Assignment Notice dated September 10, 2008, the Motion for Judgment on the Pleadings was assigned to Chief Administrative Law Judge (CALJ), Veronica A. Smith, for disposition.

On October 21, 2008, the CALJ issued an Order denying Respondent’s Motion for Judgment on the Pleadings because there was an issue of material fact with regard to Complainant’s enrollment status in Respondent’s CAP program.  The matter was set for a hearing.
		
An Initial Telephone Hearing Notice dated December 16, 2008, advised the parties that an initial telephonic hearing was scheduled for Tuesday, February 17, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.  A Hearing Cancellation/Reschedule Notice dated January 29, 2009, informed the parties that the telephone hearing of February 17, 2009, was rescheduled for Wednesday, April 29, 2009.

A Prehearing Order was issued on February 13, 2009, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 

The telephone hearing convened as scheduled on Wednesday, April 29, 2009, at 10:00 a.m.[footnoteRef:2]  Lucio Mancuso appeared pro se and testified on behalf of the Complaint.  Tishekia E. Williams, Esq., represented the Respondent which sponsored three exhibits and presented the testimony of Rene Tarpley, who is a regulatory assessor for Respondent assigned to review customer complaints.  Complainant requested and was granted a week to review PECO’s proposed exhibits.  Having received no objections from Mr. Mancuso, PECO’s Exhibits 1-3 were admitted into the record which closed on May 6, 2009. [2:  The hearing was recorded on tape, no court reporter being present.] 


FINDINGS OF FACT

1.	Complainant is Lucio Mancuso, whose mailing address is 1317 Castle Avenue, Philadelphia, Pennsylvania, 19148 (Service Address).

2.	Respondent is PECO Energy Company.

3.	Complainant filed an informal complaint with the BCS, BCS Case No. 2365076, on April 3, 2008, seeking a payment arrangement.  The BCS issued its decision on May 16, 2008 thereby giving Complainant arrangements to pay a special budget amount of $323.00.  The special budget amount consists of a $227.00 regular budget, plus a $96.00 arrears installment to begin June 2008.  PECO Exhibit 3. 

4.	On June 11, 2008, Complainant filed a Formal Complaint with the Commission against PECO Energy Company appealing BCS’ informal decision, and alleging his inability to pay his electric bills.

5.	As relief, Complainant requests that the Commission “consider a much lower payment arrangement.” Complaint ¶ 5.

6.	Mr. Mancuso has been enrolled in PECO’s Consumer Assistance Program (CAP) since July 26, 2003.  He has continuously participated in Respondent’s CAP program ever since.  

7.	Mr. Mancuso’s last recertification for the CAP program occurred in April of 2008.  Complainant was enrolled in PECO’s CAP program when BCS issued the payment arrangement for him in May of 2008.

8.	Customer is being billed under the CAP B rate, which provides Complainant with an 85% discount on his first 500 kWh of usage, and a 30% discount on his next 100 kWh.  PECO Exhibit 1.

9.	Complainant receives $205.10 a month in public assistance payments and $170.00-176.00 per month in food stamps.  

10.	Complainant has been unemployed for medical reasons for the last 4-5 years.  He has applied for disability benefits and is awaiting the outcome of his application.

11.	 Complainant has a number of serious medical conditions to which he testified on the record.

12.	Complainant receives medication which requires constant refrigeration.

13.	Mr. Mancuso lives at the Service Address by himself.  He testified that the Service Address belongs to his parents and that he lives there rent free.  

14.	The Service Address has, inter alia, two kitchens, four bedrooms, a living room, a dining room and a recreation room.

15.	From January of 2007 to March 2009, Complainant made only four (4) payments towards his account with PECO, for a total of $652.88:

	03/29/2007
	$137.00

	05/25/2007
	$36.31

	10/31/2007
	$129.83

	10/15/2008
	$349.74

	Total
	$652.88



PECO Exhibit1. 

16.	The last payment in Mr. Mancuso’s PECO was recorded on October 15, 2008.  PECO Exhibit 1.

17.	Complainant has entered into and defaulted on two payment agreements with PECO: one in June 2005, and one in March of 2007.  PECO Exhibit 2.

18.	The balance at the time of the hearing was $7,754.66.  PECO Exhibit 1.

DISCUSSION
		
In his Formal Complaint, Mr. Mancuso alleges his inability pay his electric bills and requests a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., (Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utility Code reads as follows:

(c)	Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).  The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1403 of the Public Utility Code defines a CAP program as follows:
A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

Complainant was approved and enrolled in Respondent’s CAP program on July 26, 2003.  His participation in the CAP program has been uninterrupted ever since.  Mr. Mancuso successfully recertified for the CAP program in April of 2008.  At the time of the hearing, Complainant received CAP B rate for his electric service, which consists of an 85% discount on the first 500 kWh, and a 30% discount on the next 100 kWh of electric service each month.  Tarpley Testimony and PECO Exhibit 1.  Respondent argued that the informal decision in BCS Case No. 2365076 directing Complainant to make monthly special budget payments of $323.00, consisting of the regular budget amount of $227.00, plus a $96.00 monthly payment towards arrears, was issued in error without giving due consideration to Mr. Mancuso’s CAP enrollment status.  Upon review of the parties’ testimonies and PECO Exhibit 1, I agree with Respondent that the payment arrangement issued by the Commission’s BCS on May 16, 2008, was erroneous.  

Mr. Mancuso testified that he suffers from a number of serious medical conditions.  Complainant receives medication which requires constant refrigeration.  He lives alone at the Service Address, which by his own admission is a rather large house with, inter alia, two kitchens, four bedrooms, a living room, a dining room and a recreation room.  Mr. Mancuso believes that living in such a large house causes his electricity bills to be high.  He testified that a few months prior to the hearing someone had been at the Service Address conducting an energy management assessment.[footnoteRef:3]  He stated that since the visit he has taken steps to decrease his energy consumption at the Service Address. [3:  Mr. Mancuso’s testimony was very vague and incomplete as to the time, purpose and the company that the visit.] 


The discount received by a customer enrolled in PECO’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  Overall, PECO’s CAP program meets the requirements of 66 Pa. C.S. § 1403 and therefore, the Commission lacks the authority to establish a payment arrangement for Complainant.  However, PECO is required to bill its CAP customers on the best CAP rate for their household.  Currently, PECO is billing Mr. Mancuso at the CAP B rate which is appropriate for customers whose annual incomes are at or below 25% of the Federal Poverty Level and do not have extenuating circumstances.  Upon review of Complainant’s testimony with regard to his medical condition, his need to keep life sustaining medication refrigerated, his past inability to comply with two Company payment arrangements, and possibly high electric usage related to shelter conditions not susceptible to mitigation through Low Income Usage Reduction Program (LIURP) measures, I conclude that PECO should review Complainant’s account to ensure that Mr. Mancuso is being billed on the best CAP rate for his circumstances.[footnoteRef:4] [4:  See PECO Energy Universal Services Three-Year Plan 2007-2009- February 2009Revision, Revised to Reflect the Settlements Approved by the Commission on October 29, 2008 in Docket No. R-2008-2028394, and on December 23, 2008 in Docket No. M-0001945.   http://www.puc.state.pa.us/general/pdf/PECO_USP.pdf.  ] 


In the meanwhile, Mr. Mancuso is required to make timely payments in accordance with the enrollment terms of PECO’s Customer Assistance Program.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainants had the burden of proof and failed to carry that burden. 66 Pa. C.S. § 332(a).

3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

4. 	The Commission has the authority to review a payment arrangement to ensure compliance with the provisions of Chapter 14.  

5.	 The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities, pursuant to 66 Pa. C.S.  § 1405(c).  

6.	Respondent’s CAP program meets the requirements of 66 Pa. C.S. § 1403.

7.	PECO is required to bill its CAP customers on the best CAP rate for their household.



ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the Formal Complaint filed by Lucio Mancuso against PECO Energy Company at Docket No. F-2008-2053304 is denied.

2.	That PECO Energy Company shall review Lucio Mancuso’s account to ensure that his is being billed on the best Customer Assistance Program rate for him.

3.	That Lucio Mancuso shall make monthly payments in accordance with the enrollment terms of PECO Energy Company’s Customer Assistance Program. 



Dated:		February 18, 2010			_____________________________
							Eranda Vero	
							Special Agent
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