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HISTORY OF THE PROCEEDINGS

On May 13, 2009, Robert L. Barrett (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging incorrect charges on his electric service bill.  On June 3, 2009, Respondent filed an Answer denying the material allegations of the Complaint.  On the same date, the Respondent filed New Matter, asserting affirmative defenses, and accompanied by the required Notice to Plead.  No response to the New Matter was received; therefore the allegations in the New Matter are accepted as true pursuant to 52 Pa. Code § 5.63 (b).
By Hearing Notice dated August 7, 2009, the parties were notified that an Initial Hearing in this case was scheduled for the morning of August 25, 2009.  The hearing convened as scheduled; both parties were present.  No court reporter appeared for the hearing and the proceedings were recorded on cassette tape.  No written transcript of the taped hearing was made.  The Complainant testified pro se and proffered no exhibits.  The Respondent was represented by Andrew H. Ralston, Jr., Esq.  One company employee testified on behalf of the Respondent, and the Respondent offered two (2) exhibits that were entered into the record without objection.  The record in the matter closed on September 25, 2009.  The matter is ready for disposition. 
FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent and receives electric service at a rental property he owns at 1675 River Road, Pittston, Pennsylvania.
2. 1675 River Road comprises several apartments and a warehouse.
3. At issue in this Formal Complaint are the electric service, line and meter to Apartment C and Warehouse D.
4. Apartment C and Warehouse D are on one meter.  
5. Apartment C and Warehouse D are rented to two (2) different entities.  
6. Warehouse D was rented to Sanmar Tire.  
7. Apartment C was rented to a Mr. Richard Shilo.

8. Electric service was not included in the rental agreements.
9. Sanmar Tire breached their two year rental lease with the Complainant, and left an outstanding electric bill.  

10. On April 9, 2009, the Respondent transferred the outstanding Sanmar Tire electric service bill of $695.22 to the Complainant.  PPL Exh. 1.
11. The Complainant filed a civil claim against his former tenant Sanmar Tire.  The $695.22 outstanding electric bill was part of the Complainant’s civil claim against Sanmar Tire. 
12. The Complainant stated he could not have a separate meter for Apartments C and Warehouse D; this is incorrect. 
DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub.Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



The offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
Foreign Load:

This Formal Complaint was filed because the Respondent transferred an outstanding electric bill of $675.22, in the name Sanmar Tire, to the Complainant.  Sanmar Tire was a tenant in the Complainant’s Warehouse D at 1675 River Road, Pittston, Pennsylvania.  The transfer of the outstanding balance occurred because the Respondent was made aware (by the Complainant) that Apartment C and Warehouse D were on one meter.  When two different customers are on one meter, it is referred to as “foreign load.”  Foreign load occurs when a ratepayer's meter registers usage for utility service provided to a dwelling unit or dwelling units occupied by a person or persons other than the ratepayer, or for use in a common area of a building, e.g., hallway lighting, furnace fan, or laundry room appliances.  Rental property owners have a statutory obligation to alert utilities when dwelling units at their property are not individually metered.  That duty is explained in the following statutory paragraphs.
 

§ 1529.1. Duty of owners of rental property 



(a) NOTICE TO PUBLIC UTILITY. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) HISTORY OF ACCOUNT. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.


(c) FAILURE TO GIVE NOTICE.  - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

In Santos v. Metropolitan Edison Company Docket No. C-00967757, Opinion and Order entered August 7, 1997, the Commission held that "[t]he utility must . . . place the account in the landlord's name upon discovery of the foreign load and collect unpaid bills only from the landlord."  Santos at 14.  The Commission also stated that "the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant."  Santos at 16.  
“It must be understood that the issue of foreign load is not between the property owner and the utility, but is between the property owner and the tenant.  When the utility transfers the billing and arrearage responsibility from the tenant to the property owner at the time that foreign load is initially verified; this, in effect, removes the tenant from the foreign load dispute.  However, billing must eventually be returned to the party consuming the utility service.”  Sunil H. Desai v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20043212, Opinion and Order entered November 30, 2006. (Emphasis added.)

On April 9, 2008, the Commission in Susan Afshari v. PPL Electric Utilities Corporation and Kim and Mike Fantazier, Indispensable Party at C-20055547, changed the precedent to allow landlords to file a claim contesting the bill in certain fact scenarios.  The Commission stated:
In cases with similar fact patterns, [as Afshari] this holding will be applied as follows. The utility will list the tenant's account with the property owner when foreign load is detected. The property owner will pay future bills for service to the tenant's premises until the foreign load is removed. However, the property owner may, at its discretion, file a complaint to contest the assignment of the full, past due balance, as opposed to a lesser amount attributable to foreign load. The landlord will have the burden of proof to show what portion of the bill was due to foreign load. The tenant shall be joined as an indispensable party to any such complaint. It will be incumbent upon the landlords and tenants in future cases to provide as much information as possible to the presiding ALJ so that a reasonable decision can be rendered. Proper development of the record will, of course, include a thorough foreign load investigation by the utility involved as has always been the procedure in these cases. The calculation of foreign load will then become a matter for the presiding ALJ and the Commission.  Afshari at 9-10.
The fact pattern in this foreign load complaint is not similar to Afshari.  There is no “lesser amount attributable to foreign load”, rather, Sanmar Tire’s entire outstanding bill comprises foreign load.  Moreover, the Complainant was completely aware that two of his rental units were on one meter; Afshari involved three (3) common area light bulbs on a tenant’s meter.  When the Complainant made the choice to have the two dwellings on one meter, he could have also chosen to include electricity in the rental fees to avoid the foreign load issue.  He did not, therefore, when foreign load was discovered, the Public Utility Code required that the account be put in his name.  
The Complainant believes that the Respondent should have advised him about the concept of foreign load.  Section 1529.1 of the Public Utility Code respects an owner of rental property’s control of his or her property.  Here, the Complainant wants the utility to advise him of how to wire his property; advise him when his renters are not paying their bills; and to collect from his renters not him when he, the owner, has more than one service line on the same meter. The Complainant’s position is unreasonable.  As the property owner, he is the one in the best position to know what is going on at his property, not the utility.  If the Complainant chooses to have two services on one meter it is common sense to realize that confusion regarding how to apportion usage accurately may occur.  The Complainant chose not to include electric service in his rental fees.  The Respondent cannot and does not have any control over these choices.  

The Complainant did not notify the Respondent, as required by Section 1529.1, that both Apartment C and Warehouse D were on one meter until Sanmar Tire breached its rental lease.  The Complainant further averred that the Respondent should not have allowed Sanmar Tire electric service bill to accrue a past due balance for so long without an effort to collect on it.  I agree.  However, no testimony was provided regarding why Respondent appeared to have made no effort at collection and the  Complainant did not request any specific relief regarding this, therefore, I note that the Respondent should have been collecting on the bill regularly. 
In summary, because the Complainant failed to prove that the transfer of the outstanding balance to his account was contrary to law, I have no choice but to dismiss this Formal Complaint in the Ordering Paragraphs below.  As the Complainant testified, he included the amount of the past due bill as damages in his civil claim against Sanmar Tire and that is the correct forum at this point.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter in this case.

2. "Foreign load" exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.
3. In this case, foreign load existed because Apartment C and Warehouse D, rented to two different entities, were on one meter.
4. The Complainant owes the Respondent $ 695.22 on the account established in his name by the Respondent pursuant to the provisions of 66 Pa. C.S. § 1529.1.

5. When acting in accordance with the provisions of 66 Pa. C.S. § 1529.1, a utility must place the tenant's account in the landlord's name upon discovery of the foreign load and collect unpaid bills only from the landlord. The utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.

6. The Complainant failed to prove that the Respondent improperly transferred the balance due from Warehouse D to his name.

ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of Robert L. Barrett at Docket No. 
C-2009-2107089 is dismissed for failure to meet the burden of proof.
2. That the Secretary’s Bureau marks the Docket No. C-2009-2107089 closed.

Date:
February 10, 2010
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Ember S. Jandebeur







Administrative Law Judge
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