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RECOMMENDED DECISION
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This Decision recommends the Commission approve the Joint Petition for Settlement (with one notation or correction) which was submitted by Lake Spangenberg Water Company, the Commission’s Office of Trial Staff (OTS), and the Office of Consumer Advocate (OCA).  

HISTORY OF THE PROCEEDING


On June 24, 2009, Lake Spangenberg Water Company (LSWC or Company) filed its Tariff Water-Pa. P.U.C. No. 5 to become effective on September 1, 2009, containing proposed changes in rates, rules, and regulations calculated to produce $92, 292 (or 400%) in additional annual revenues based on a test year ended December 31, 2008.  LSWC is a Pennsylvania public utility that provides water service to the public in Jefferson Township, Lackawanna County, Pennsylvania. 

On August 27, 2009, the Public Utility Commission (PUC or Commission) suspended the proposed tariff supplement until April 1, 2010, ordered an investigation into the proposed rate increase and assigned this case to the Office of Administrative Law Judge.  A Formal Complaint against Tariff No. 5 was filed by the OCA at Docket No. C-2009- 2124274, by Gerald J. Dougherty, Sr., at Docket No. C-2009-2122588, by George J. Pitely at Docket No. C-2009-2126525, by Veronika Rosin at Docket No. C-2009-2129331, by Thomas Tubiolo at Docket No. C-2009-2119255, by Lee Wotanis at Docket No. C-2009-2126531 and by Gary Frances Sawyer at Docket No. C-20092126537.  A Notice of Appearance was filed by OTS on September 11, 2009. 

The presiding officer conducted a pre-hearing conference on September 11, 2009 at which counsel for Company, OTS and OCA were present, in addition to Mr. Pitely.  The parties present unanimously indicated a willingness to engage in a mediation process and were referred for mediation.  LSWC consented to the Commission’s mediation process provided for by 52 Pa. Code §§ 69.391-69.397 and issued Supplement No. 2 to Tariff Water-Pa. P.U.C. 
No. 5, on September 18, 2009 that voluntarily extended the end of the statutory suspension period to June 1, 2010.  On October 1, 2009, Commission Mediator Herbert Nurick, Esq. conducted a mediation session on this matter.  After the mediation session, the terms and conditions set forth in this Joint Petition for Settlement (Settlement) were agreed upon by counsel for the Company and the statutory parties.

Public input hearings were held at the Jefferson Township Municipal Building in Lackawanna County at 2:00 p.m. and 6:00 p.m. on October 27, 2009, at which 13 witnesses testified.

The Company submitted the Settlement to the presiding officer by letter dated December 10, 2009.  At the same time, OCA provided a copy of the Settlement to Lee Wotanis, Thomas Tubiolo, Gerald J. Dougherty, Sr., George J. Pitely, Gary and Frances Sawyer, and Veronika Rosin explaining the available options with respect to joining in, or objecting to, the Settlement. 

The presiding officer received a letter dated December 17, 2009, from Mr. Tubiolo.  In his letter, Mr. Tubiolo expressed his objections to the rate increase proposed in the Settlement in view of the increased cost of other services and the poor quality of service provided by LSWC.

The presiding officer also received a letter dated December 21, 2009, from Mr. Pitely objecting to the Settlement.  Mr. Pitely’s objection lists the Company’s high percentage of unaccounted for water; the Company’s desire to provide water pressure between 25 psi and 150 psi; the deed covenants which prevent property owners, who are also LSWC customers, from drilling water wells in their properties; LSWC’s charge of $40.00 to have its meters tested; the cost of water service for those LSWC customers that use more than 7,000 gallons of water each quarter if the Settlement is approved by the Commission; and finally, the poor quality of service provided by LSWC.

THE PUBLIC INPUT HEARINGS

Public input hearings were held at the Jefferson Township Municipal Building in Lackawanna County at 2:00 p.m. and 6:00 p.m. on October 27, 2009.

A. October 27, 2009, 2:00 p.m.

John Mancus resides on George Drive[footnoteRef:1], Jefferson Township, Pennsylvania.  He related that the Company was unresponsive to his report of a water leak and that he had to hire a plumber himself to repair the water line (N.T. 38-49). [1:  Mr. Mancus failed to provide a more specific address.] 


William Greitz resides at 31 Hemlock Lane, Jefferson Township, Pennsylvania, and has been a customer of LSWC for over 30 years.  He related that there have been many water leaks which resulted in service being shut off until the leaks were repaired.  He noted that the customers are inconvenienced every time the Company fails to notify them when it shuts down the line to make repairs.  There have never been any improvements to the system, only necessary repairs when the lines broke.  In addition, customers have been added to the system reducing water pressure (N.T. 50-57).

Veronika Rosin resides at 501 Lake Spangenberg, Jefferson Township, Pennsylvania.  She related that she has two water meters attached to her house line, one inside and one outside of her house, which constantly report different readings.  At first, the company billed her on the higher reading, but this practice stopped after Ms. Rosin filed a complaint with the Commission.  The two meters, however, continue to be attached to her line.  She relates that her potable water is of very poor quality.  It makes her nauseous and has caused skin problems for her.  In addition she relates that due to low water pressure, her children can only take showers after 10:00 p.m.  (N.T. 58-68).

B. October 27, 2009, 6:00 p.m.

John Demore resides at 40 Sunrise Boulevard, Jefferson Township, Pennsylvania.  His service line from the meter to his house is 100 feet long and has broken twice.  He does not understand why his line is so long while his neighbors’ are shorter.  He noted that his water pressure is so low he cannot wash his car.  He believed that there is sand in the line because his gaskets in the bathtub are worn out from the sand.  He related that the waterline is 40 years old.  This he assumed was the cause of the two line breaks that he experienced.  Finally, Mr. Demore noted that the water meters are not calibrated on a regular basis (N.T. 87-100).

David Moore resides at 8 Victoria Circle, Jefferson Township, Pennsylvania.  He related that he experiences very low water pressure in his house which makes it very hard to shower for the members of his household.  The Company blames the house pipes for the low pressure, but Mr. Moore believes that the more houses are built in the development the less pressure the existing customers get.  He noted that he gets less than a gallon per minute from his household faucets, that the low water pressure has damaged his appliances and that he cannot wash his car.  He related that the Company has ignored his calls reporting water breaks, and his concern about LSWC’s failure to inform its customers about line breaks or issue boiling advisories.  Mr. Moore noted that his tap water is cloudy and has a sulfur smell to it.  Finally, he noted that 12 years ago LSWC told its customers that it was going to build a new pump house in the area but has not constructed the pump house yet (N.T. 101-112).

Matthew Pendrake resides at 14 Victoria Circle, Jefferson Township, Pennsylvania.  He related that the water pressure at his house is below 20 psi (between 16 psi and 18 psi) and that he had to purchase a pressure booster in order to correct the situation.  During the construction of his home, he noted that LSWC did not know the exact route of the waterline and had requested that the water meter be installed outside, in a curb below the ground.  Finally, he related that the Company had made no improvements to the line in the last 12 years (N.T. 112-120).

Nancy Vadimski resides at 160 George Drive, Jefferson Township, Pennsylvania.  She reported that she experiences low water pressure at her residence and that she is concerned about its effect on her appliances.  She also related that there is air in the line which causes interruptions in the water flow at her home.  She was told by the Company that the air in the pipes results from breaks in the line.  She finally related that she has seen no signs of improvement since 1993 when she first moved in the area (N.T. 120-122).

Jason Hine resides at 7 Sunrise Boulevard, Jefferson Township, Pennsylvania.  He noted that the Company fails to notify its customers when it shuts off the water to repair the line.  He also reported that he experiences lots of air in the pipes (N.T. 122-124).

Michael Golya resides at 20 Tulip Lane, Jefferson Township, Pennsylvania.  He has been a customer of LSWC for 31 years and related that the Company has made no improvements to the system in all those years.  He noted that the Company is unapproachable, indifferent and inadequate.  He believes that the Company serves 145 homes and has more than sufficient funds to run their business in a professional manner.  Mr. Golya related that the problem with low water pressure has gotten worse as the number of homes in the development increased through the years.  He also noted that the Company should inform its customers ahead of time when it plans a water shut off to address problems with the lines, and that it should provide a water truck with clean water for its customers when the shut offs occur.  He believes that in these hard economic times, a rate increase would pose severe hardship to all the households affected by it (N.T. 124-131).   

William McCormick resides at 30 Tulip Lane, Jefferson Township, Pennsylvania.  He related that he experiences very low water pressure at his residence (between 6 psi and 38 psi).  He noted that LSWC’s customers are not always notified of water shut-offs when LSWC performs repairs on the line.  He also expressed his concern about the effect of the proposed rate increase would have on people on fixed income (N.T. 133-136).

Susan Andersen resides at 61 Loretta Drive, Jefferson Township, Pennsylvania.  She related that she experiences low water pressure at her residence and expressed her concern about the Company’s proposed rate increase of 400%.  She believes this increase is neither fair nor equitable (N.T. 137-139).

Kristofor Erickson resides at 117 Victoria Circle, Jefferson Township, Pennsylvania.  He related that he has very low water pressure at home and air in the line.  He also noted that the water line breaks frequently, and that the Company fails to notify its customers when water is being shut off for repairs to the line or issue any “boiling advisories” when the line breaks.  Finally, he related that every quarter he gets a phone call from the Company asking him to perform a meter reading and report it to the Company (N.T. 139-144).

Stephen Novak resides at Cottage 809, Spangenberg Road, Jefferson Township, Pennsylvania.  He expressed his concern that the 400% rate increase requested by LSWC will be used to fund the extension of the water line to a new development planned in the area (N.T. 145-150).



TERMS OF THE SETTLEMENT

		The Settlement is an eight (8) page document containing seventeen (17) numbered paragraphs.  Appendix A to the Settlement contains the proposed tariff pages to be filed upon approval of the Settlement.  Appendix B contains the Revenue Verification at Settlement Rates.  Appendices C, D and E to the Settlement are the respective statements of LSWC, OTS and OCA in support of the Settlement.

		The essential terms of the Settlement are contained in Paragraphs 10 and 11:

Terms and Conditions of Settlement 

10.	Joint Petitioners agree that this rate proceeding can be settled without the need for further formal litigation. The terms and conditions comprising this Joint Petition, to which Joint Petitioners agree, are as follows: 

(a) 	Revenue Increase and Allocation 
Joint Petitioners respectfully request that the Commission act as soon as possible to approve this Joint Petition and grant LSWC special permission to file a tariff supplement in the form attached hereto as Appendix A, to become effective for service on one day's notice, following the entry of a Commission Order approving this Settlement. The tariff supplement is designed to produce an increase in annual revenue of $30,000, or approximately 100%, in lieu of the proposed $92,292 increase contained in Tariff No. 5. A proof of revenue is attached hereto as Appendix B. 

(b) 	Meter Pits 
LSWC confirms, consistent with an existing understanding concerning meter pit costs in connection with its 1996 base rate case, that $14,995.52 will be reflected as a deduction from rate base on LSWC's books and for ratemaking purposes and that an additional $900 for meter pit costs since the 1996 base rate case will also be reflected as a deduction from rate base on LSWC's books and for ratemaking purposes.

Going forward, LSWC will account for those meter pit costs paid by customers and remove those costs from rate base in the next case. Additionally, going forward, LSWC agrees that it will inform customers who need meter pits that they have the option of having the meter pit installed by the customer's contractor; provided, however, that the pit and installation meet LSWC's pit and installation specifications. 


(c) 	Unaccounted For Water 
LSWC will make good faith efforts to reduce unaccounted for water below 40%. LSWC will send reports every six months that detail the actions taken by it over the prior six month period to address unaccounted for water along with a calculation of its unaccounted for water during that period. The reports will be sent to OCA, OTS and the Commission's Bureau of Fixed Utility Services ("FUS"). LSWC's efforts to reduce unaccounted for water will be a matter for review in its next general rate filing. 

(d) 	Notice of Outages/Line Breaks 
LSWC agrees to follow the requirements and policies of the Department of Environmental Protection ("DEP"), DEP document No. 383- 2129-004, pages 3-4, regarding Tier 1 notice when there is a loss of positive pressure in its system. 

(e) 	Commission Regulations 
LSWC agrees to familiarize itself and comply with Commission Regulations concerning recordkeeping, customer complaints, pressure surveys, and planned and unplanned service interruptions, including low pressure. 52 Pa. Code §§ 56.71, 56.93, 56.202, 65.3, 65.5, 65.6, 67.1 and 69.1601.  LSWC will provide the OCA, OTS and FUS with any written correspondence with the PUC or customers related to outages, low pressure, line breaks or other service interruptions.  In addition, for a period of 24 months after the entry date of the Commission’s Order approving this Joint Petition for Settlement, LSWC will provide these parties with a copy of the pressure surveys required by 52 Pa. Code § 65.6.  For the same period, not less than once each year, LSWC will provide these parties with copies of all records of complaints required by 52 Pa. Code § 65.3(b), which will specify the name and address of the complainant, the date and character of the complaint and the final disposition of the complaint. 

(f) 	Membership in Pennsylvania Rural Water Association 
 LSWC agrees that it will join the Pennsylvania Rural Water Association. 

Other Provisions 

11.	Under the presently suspended Tariff No. 5, the quarterly cost of water service to a typical residential customer using 7,000 gallons per quarter would have increased by approximately $162.12, or 400%, from $54.04 to $216.16. Under the Joint Petition, the quarterly cost of water service to such residential customer would increase by approximately $54.04, or 100%, from $54.04 to $108.08. 

		Other specified terms of the Settlement include the following provisions: (1) the parties submit the Settlement without any admissions against prejudice to positions Company, OTS or OCA might adopt in subsequent litigation, including litigation of the instant case, if necessary (Settlement, ¶14); (2) the Settlement is contingent upon the Commission’s approval of all its terms and conditions (Id.); (3) In the event the Commission does not approve the Settlement, or modifies any of the terms and conditions, Company, OTS and/or OCA may withdraw from the Settlement upon written notice (Id.); (4) If the presiding officer recommends approval of the Settlement, Company, OTS and OCA waive the filing of Exceptions.  They do not waive the filing of Exceptions to any recommended modifications, and reserve the right to file Reply Exceptions in the event any Exceptions are filed (Settlement, ¶15).

DISCUSSION

The Commission applies certain principles in deciding any general rate increase case brought pursuant to 66 Pa. C.S. § 1308(d).  A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 692-3 (1923).
The public utility seeking a general rate increase has the burden of proof to establish the justness and reasonableness of every element of the rate increase request pursuant to 66 Pa. C.S. § 1308(d).  The statute at 66 Pa. C.S. § 315(a) sets forth the standard to be met by the public utility:

Reasonableness of rates. –In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.
		
In a general rate increase proceeding, the burden of proof does not shift to parties challenging a requested rate increase.  The utility has the burden of establishing the justness and reasonableness of every component of its rate request throughout the rate proceeding.  Other parties to the proceeding do not have the burden of proof to justify an adjustment to the public utility’s filing.  In this regard, the Pennsylvania Supreme Court in Berner v. Pennsylvania Pub.Util. Comm’n, 116 A.2d 738, 744 (Pa. 1955) stated:

[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations, and that is the burden which the utility patently failed to carry.

		However, a public utility, in proving that its proposed rates are just and reasonable, does not have the burden to affirmatively defend claims it has made in its filing that no other party has questioned.  In Allegheny Center Assocs. v. Pennsylvania Pub. Util. Comm’n, 570 A.2d 149, (Pa. Cmwlth. 1990), the Pennsylvania Commonwealth Court stated:

While it is axiomatic that a utility has the burden of proving the justness and reasonableness of its proposed rates, it cannot be called upon to account for every action absent prior notice that such action is to be challenged.

		


		In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  The Commission has wide discretion, because of its administrative expertise, in determining the cost of capital.  Equitable Gas Co. v. Pennsylvania Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).

In this general rate increase case, LSWC, OTS, and OCA have reached a settlement.  Commission policy encourages settlements[footnoteRef:2] which often eliminates or significantly reduce the time, effort, and expense of litigating a proceeding to its final conclusion.  This time, effort, and expense can be extensive if the proceeding, with the resulting Commission decision, includes review by the Pennsylvania appellate courts.  Such savings directly benefit the individual parties to a proceeding, the Commission, and the utility’s ratepayers by reducing expenses the utility could claim in future rate cases.  [2:  	52 Pa. Code § 5.231(a).  ] 


In order to accept a settlement, the Commission must first determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Order entered October 4, 2004); Pa. Pub. Util. Comm’n. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991). 

In this proceeding, LSWC sought a rate increase designed to increase the quarterly cost of water service to a typical residential customer using 7,000 gallons per quarter by approximately $162.12, or 400.0%, from $54.04 to $216.16.  Under the terms of the Settlement, LSWC will be permitted to increase the quarterly cost of water service to such residential customers by approximately $54.04, or 100%, from $54.04 to $108.08.  The Settlement also provides that $14,995.52 will be deducted from rate base on LSWC’s books and for ratemaking purposes based on an existing agreement concerning meter pit costs connected with LSWC’s 1996 base rate case.  An additional $900, for meter pit costs charged to customers since the 1996 rate case, will also be deducted from rate base on LSWC’s books and for ratemaking purposes.  Going forward, the Company shall account for meter pit costs paid for by customers and remove those costs from rate base in the next case.  The Company has also agreed to inform customers who need meter pits that they have the option of having a contractor install the meter pit. 

In addition, the Settlement also contains several service related conditions addressing unaccounted for water, notices of outages, line breaks, Commission service regulations and membership in the Pennsylvania Rural Water Association (PRWA).  Under the terms of the Settlement, the Company agrees to make good faith efforts to reduce unaccounted for water from 80% to 40%, and to send reports to the settling parties and to the Commission’s Bureau of Fixed Utility Services (FUS) detailing its efforts and calculating the current unaccounted for water percentage every six months.  LSWC also agrees to follow the requirements and policies of the Department of Environmental Protection (DEP) regarding Tier I notice to customers, including boil water advisories, when there is a loss of positive pressure on the system. 

With regard to Commission regulations, LSWC agrees to conduct pressure surveys, maintain proper records and follow regulations regarding planned and unplanned service interruption, and maintain a customer complaint log, as required by PUC regulations.  The Company agrees to provide copies to the settling parties and to FUS of any written correspondence with the PUC or customers related to outages, low pressure, line breaks or other service interruptions.  The Company also agrees that it will provide copies of the pressure surveys and all records of complaints for two years following the approval of this settlement, allowing all parties to review the operations of the Company.

In its Statement in Support of the Settlement, LSWC notes that the existing rates are severely deficient by any reasonable measure.  At present rates on an annual basis, a typical LSWC residential customer using 7,000 gallons per quarter pays approximately $216.00 for water service.  Under the water rates proposed in the settlement supplement attached as Appendix A to the Settlement Agreement, a typical LSWC residential customer will pay approximately $402.00 for water service.  Although the percentage increase is approximately 100%, LSWC points out that, at present rates, it is providing service to 145 customers and receiving total annual revenue of $30,764 (averaging approximately $207 per customer per year).  At the proposed settlement rates, LSWC would be receiving total annual revenue of approximately $60,764 (averaging approximately $419 per customer per year).  The Company notes the agreed-upon rate specified in the Settlement is a reasonable and appropriate resolution even though it is less than the increase requested originally.  The Settlement rate level will provide LSWC with the cash flow to continue to provide reasonable and adequate service.  In addition, the Settlement avoids costly litigation costs recoverable in a future rate case, and is in the public interest.  

OTS believes the Settlement should be approved because it is in the public interest and balances the interests of the utility and ratepayers in a fair, just, reasonable and equitable manner.  According to OTS, the Settlement provides for a level of additional operating revenues that is reasonable and lawful.  The proposed rate increase is in the public interest because it allows the Company additional annual revenue while significantly moderating the amount of the increase for LSWC ratepayers.  The Settlement avoids the rate shock to customers of a 400% rate increase as proposed in the Company’s filing by reducing that to 100%.  In addition, the Settlement requires the Company to attempt in good faith to reduce its lost and unaccounted for water to below 40% and send reports to the settling parties and to FUS every six months detailing the actions taken to address unaccounted for water along with a calculation of its unaccounted for water during that period.  This Settlement term is designed to potentially reduce the expense to pump, treat and distribute unaccounted for water.  The Company’s unaccounted for water levels will be monitored by the parties which will be kept apprised of the Company’s efforts to address this issue.  

OTS notes that the Settlement provides for maintenance of safe and adequate service by requiring LSWC to follow the requirements and policies of the DEP regarding Tier I notice when there is a loss of positive pressure in the system.  The Company has also agreed to familiarize itself with Commission regulations regarding recordkeeping, customer complaints, pressure surveys and service interruptions which will further provide safeguards to customers.  The Settlement requires the Company to join PRWA, which will help the Company check for leaks, and thereby, reduce its amount of lost and unaccounted for water.  OTS believes that all issues have been satisfactorily resolved through discovery and discussions with the Company and are incorporated in the settlement.  Therefore, the Settlement avoids the substantial costs in time and expenses that would be incurred if the parties litigated the case.  

		OCA avers that the terms and conditions of the Settlement represent a fair and reasonable resolution of the issues and claims arising in this proceeding.  According to OCA, the Settlement is in the public interest by providing for a smaller rate increase than originally proposed by the utility.  It also produces revenues within a range of anticipated litigation outcomes, while allowing ratepayers to benefit from the other service related provisions addressing unaccounted for water, notices of outages, line breaks, Commission service regulations and membership in PRWA.

		In his letter dated December 17, 2009, Mr. Tubiolo expressed his objections to rate increase proposed in the Settlement in view of the increased cost of other services and the poor quality of service provided by LSWC.  Similarly, in his letter dated December 21, 2009, Mr. Pitely cites several objections to the Settlement.  In particular, Mr. Pitely objects to the Settlement in view of the Company’s high percentage of unaccounted for water; the Company’s desire to provide water pressure between 25 psi and 150 psi; the deed covenants which prevent property owners, who are also LSWC customers, from drilling water wells in their properties; LSWC’s charge of $40.00 to have its meters tested;[footnoteRef:3] the cost of water service for those LSWC customers that use more than 7,000 gallons of water each quarter if the Settlement is approved by the Commission; and finally, the poor quality of service that LSWC is providing to its customers. [3:  Addressed more fully below.] 


Pursuant to the terms of the Settlement, LSWC will make good faith efforts to reduce unaccounted for water below 40%.  The Company’s efforts in this regard will be under the constant supervision of OCA, OTS and FUS, as LSWC has agreed to send them reports every six months detailing the amount of unaccounted for water during the prior six month period and any action taken by the Company to address the problem of unaccounted for water during that period of time.  In addition, LSWC’s efforts to reduce unaccounted for water will be carefully reviewed in its next general rate filing.  (Settlement ¶10 (c)).

I believe that the measures that LSWC will have to take in order to reduce its unaccounted for water from 80% to below 40%, alone, will have a positive impact on reducing the number of line breaks, increasing water pressure and improving the quality of water for LSWC’s customers.  However, working towards that outcome, the Settlement also provides for LSWC’s compliance with Commission Regulations concerning recordkeeping, customer complaints, pressure surveys, and planned and unplanned service interruptions, including low pressure.  52 Pa. Code §§ 56.71, 56.93, 56.202, 65.3, 65.5, 65.6, 67.1 and 69.1601.  LSWC agrees to provide OTS, OCA and FUS with any written correspondence related to outages, low pressure, line breaks or other service interruptions, and, for a period of 24 months after the entry date of the Commission’s Order approving this Joint Petition for Settlement, LSWC will provide these parties with a copy of the pressure surveys and copies of all records of complaints. (Settlement ¶10 (e)).  Furthermore, the terms of the Settlement provide for LSWC’s compliance with the requirements and policies of the DEP regarding Tier 1 notice whenever there is a loss of positive pressure in its system.

Upon reviewing the terms and conditions of the Settlement, and the Statements in Support thereof by LSWC, OTS and OCA, I conclude that the Settlement addresses the quality of service and the unaccounted for water issues raised by Messrs. Tubiolo and Pitely.  

On the subject of the financial burden that the rate increase will put on LSWC’s customers, I find that the reduction of the proposed revenue increase, from $92,292 to $30,000, successfully balances the interest of the Company with that of its ratepayers, allowing the Company additional annual revenue while significantly moderating the amount of the increase for LSWC ratepayers.   

Next, I will address Mr. Pitely’s objections regarding the proposed water pressure and meter testing charge.  In his objections to the Settlement, Mr. Pitely states:

The company wishes to provide pressure between 25 psi and 150 psi.  The manufacturers of my water heater and my dishwasher recommend that pressure not exceed 120 psi.  LSWC says that if 150 psi is too much we (their customers) must provide reducing equipment at our expense.  Right now, our daily pressures are in the 20 psi range (too low).  If LSWC ever does fix its lines and actually provide 150 psi, the resulting pressures will cause damage at great cost. 

Mr. Pitely is referring to Page 12 of LSWC’s proposed Tariff Water – Pa. P.U.C. No. 5, Part III: Rules and Regulations—Section B – Construction and Maintenance of Facilities Pressure.  Paragraph eight (8) reads: 

Pressure: Generally the Company will maintain service pressures from 25 p.s.i.g (pounds per square inch gauge) to 125 p.s.i.g. at the main, but during periods of peak demand pressures at the main may range from 20 to 150 p.s.i.g.  The Company may furnish service at other pressures where necessary to supply adequate service.

I find that the Settlement provision complies with Commission regulations regarding water pressure,
(a) Variations in pressure. The utility shall maintain normal operating pressures of not less than 25 p.s.i.g. nor more than 125 p.s.i.g. at the main, except that during periods of peak seasonal loads the pressures at the time of hourly maximum demand may be not less than 20 p.s.i.g. nor more than 150 p.s.i.g. and that during periods of hourly minimum demand the pressure may be not more than 150 p.s.i.g. A utility may undertake to furnish a service which does not comply with the foregoing specifications where compliance with such specifications would prevent it from furnishing adequate service to any customer or where called for by good engineering practices.

52 Pa. Code §65.6(a).

Mr. Pitely’s objection to LSWC’s proposed charge of $40.00 to have its meters tested is particularly noteworthy.  Complainant is referring to Page 6 of LSWC’s proposed Tariff Water – Pa. P.U.C. No. 5, Part I: Schedule of Rates and Charges – Section F which reads in its entirety:
Meter Test Rates
Consistent with Commission regulation at 52 Pa. Code § 65.8(h), the fee schedule for testing meters shall be as follows:

1 inch or less		$40.00
1 ¼ inch – 2 inch	$80.00
These amounts may very without revision of this tariff so as to be consistent with Commission regulations. 
Fees for testing meters over 2 inches or for testing metes so located that testing costs are disproportionate to the stated fees shall be as established by the Company based upon the actual cost of the test.

The proposed meter test rates constitute an increase from LSWC’s existing meter test rates of $10 for a water meter having an outlet not exceeding 1 inch, and $20 for water meters having an outlet not exceeding 2 inches.[footnoteRef:4]   [4:  See Lake Spangenberg Tariff Water – Pa. P.U.C. No. 4, Pages 5-6, Effective 9/20/99, (Docket No. R-00994727).
] 


However, most importantly, the proposed meter test rates violate the provisions of 52 Pa. Code § 65.8(h)(1)-(3).[footnoteRef:5]  Neither LSWC, nor OTS, or OCA addresses the meter test rates in their respective Statements in Support.  Although LSWC, OTS and OCA employed a “black-box” ratemaking method in reaching the Settlement in this proceeding, they cannot alter or waive Commission regulations.  Consequently, I recommend that the language of LSWC’s proposed Tariff Water – Pa. P.U.C. No. 5, Part I: Schedule of Rates and Charges – Section F be modified to comply with the provisions of 52 Pa. Code § 65.8(h). [5:  (h) Schedule of fees for testing water meters. The schedule of fees for testing meters is as follows:

(1) For a water meter having an outlet not exceeding 1 inch -- $ 10.
(2) For other water meters having an outlet not exceeding 2 inches -- $ 20.
(3) Rates for testing other meters, including those which are so located that the cost is out of proportion to the fee specified, will be furnished by the Commission upon the receipt of complete specifications.
52 Pa. Code § 65.8.
] 


Finally, with regard to Mr. Pitely’s remaining objection concerning the deed covenants which prevent property owners, who are also LSWC customers, from drilling water 


wells in their properties, I note that the Commission has no jurisdiction over the terms of the deed covenants, which constitute a private contractual dispute.  See Litman v. Peoples Natural Gas Co., 303 Pa. Super. 345, 350 (Pa. Super. 1982).

CONCLUSION

		Excepting LSWC’s proposed Tariff Water – Pa. P.U.C. No. 5, Page 6, Section F: Meter Test Rates, I agree with the Company and the statutory the parties that the Settlement submitted in this case represents a fair, just, lawful, and reasonable resolution of this proceeding.  Similarly, the Settlement is in the public interest because it minimizes cost-prohibitive litigation and administrative burden, recognizes ratepayers’ concerns, and provides LSWC with additional and necessary cash flow.  Accordingly, I recommend that, subject to changing LSWC’s proposed Tariff Water – Pa. P.U.C. No. 5, Page 6, Section F: Meter Test Rates to accord to Commission regulation at 52 Pa. Code § 65.8(h), the Commission’s investigation at Docket No. R-2009-2115743 be marked closed once the Settlement is approved and the appropriate documents have been filed in compliance with Commission regulations; and that the formal Complaints filed by the OCA, Lee Wotanis, Thomas Tubiolo, Gerald J. Dougherty, Sr., George J. Pitely, Gary and Frances Sawyer, and Veronika Rosin be dismissed. 

CONCLUSIONS OF LAW

	1.	The Commission has jurisdiction over the subject matter of and the parties to this proceeding.

2.	Lake Spangenberg Water Company has met its burden of proof that it is entitled to an increase in annual revenues of $30,000.  

3.	The schedule of fees for testing meters is as follows:

(1)  For a water meter having an outlet not exceeding 1 inch - $10.
(2)  For other water meters having an outlet not exceeding 2 inches - $20.

(3)  Rates for testing other meters, including those which are so located that the cost is out of proportion to the fee specified, will be furnished by the Commission upon the receipt of complete specifications.  52 Pa. Code § 65.8.

4.	The Joint Settlement submitted by the Company, the OTS and the OCA is in the public interest.

ORDER

		THEREFORE,

		IT IS RECOMMENDED:

1. That Lake Spangenberg Water Company, having agreed to do so, not put into effect its Tariff Water-Pa. P.U.C. No. 5, as filed on June 24, 2009.

1. That the Joint Petition for Settlement submitted by Lake Spangenberg Water Company, the Office of Trial Staff and the Office of Consumer Advocate, at Docket No. R-2009-2115743, be approved and adopted with one change to the charges for meter testing.
 
1.  That the language at Page 6, Section F, of Lake Spangenberg Water Company’s proposed compliance tariff attached to the Joint Petition for Settlement as Appendix A, which reads in its entirety:
Meter Test Rates
Consistent with Commission regulation at 52 Pa. Code § 65.8(h), the fee schedule for testing meters shall be as follows:
1 inch or less		$40.00
1 ¼ inch – 2 inch	$80.00
These amounts may very without revision of this tariff so as to be consistent with Commission regulations. 
Fees for testing meters over 2 inches or for testing metes so located that testing costs are disproportionate to the stated fees shall be as established by the Company based upon the actual cost of the test.

be modified to comply with Commission regulations.
1. That Lake Spangenberg Water Company may file a tariff or tariff supplement containing the rates, rules and regulations consistent with Appendix A to the Joint Petition for Settlement, as modified by Paragraph 3 above, designed to produce $30,000 in additional annual operating revenues.

1. That the said tariff or tariff supplement may be filed to become effective upon one day’s notice, upon entry of the Commission Order approving the recommendation to adopt the Joint Petition for Settlement of the Rate Investigation.

1. That upon acceptance and approval by the Commission of the tariff or tariff supplement as being consistent with this Order, the Commission’s inquiry and investigation at Docket No. R-2009-2115743, be market closed.

7.	That the formal Complaints filed at Docket Nos. C-2009-2120536, 
C-2009-2126531, C-2009-2119255, C-2009-2122588, C-2009-2126525, C-2009-2126537, and C-2009-2129331 be dismissed and the dockets marked closed.



Date:  March 2, 2010					_____________________________
							Ember S. Jandebeur
							Administrative Law Judge
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