BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.

:



:



v.




:

C-2009-2133609








:

XO Communications Services, Inc. 


:

ORDER GRANTING JOINT MOTION FOR STAY


An Initial Prehearing Conference was scheduled for Thursday, March 4, 2010, but was cancelled in an Order Granting Second Continuance as Core Communications, Inc. (Core) and XO Communications Services, Inc. (XO) had indicated that they were filing a joint request for stay by March 4, 2010.


On March 4, 2010, I received a Joint Motion of Core Communications, Inc. and XO Communications Services, Inc. For Stay (Joint Motion), filed pursuant to 52 Pa. Code §5.103.  In support of the Joint Motion, Core and XO (collectively Joint Movants) averred that Core had filed a similar complaint involving compensation for termination of ISP-bound traffic against AT&T Communications of PA, LLC (Docket No. C-2009-2108186) and TCG Pittsburgh, Inc. (Docket No. C-2009-2108239) (hereinafter AT&T Complaint).  Joint Movants further indicated that ALJ Jones had granted, in part, a Motion to Dismiss in the AT&T Complaint case on jurisdictional grounds, and that Core was planning to file a Petition for Interlocutory Commission Review concerning that ruling.  Joint Movants recognized that the outcome of the jurisdictional issue in the AT&T Complaint case would have a direct impact on the instant proceeding, as Core is seeking substantially similar relief in both cases.  Accordingly, Joint Movants requested a stay of the instant proceeding, in order to avoid unnecessary litigation time and expense while awaiting Commission resolution of the common legal question of jurisdiction.  The requested stay would be in effect until such time as the Commission issues its Order in the AT&T Complaint case or until such time as either party, at its sole discretion, moves that the stay be lifted and such motion is granted by the presiding officer, whichever occurs first.  


Joint Movants also requested that the stay include a stay of the March 4 prehearing conference (which is unnecessary as this stay was previously granted in the Order Granting Second Continuance), and a stay of both pending and any new discovery until such time as the stay is lifted.  After the stay is lifted, respective answers and responses to discovery that were pending at the time that the stay was imposed, and any objections and/or motions to compel, would be due two weeks thereafter.  



In addition, Joint Movants agreed to provide a status report on or before May 22, 2010, if the stay is not lifted sooner by its terms.  


Because the Joint Movants are the only parties to this proceeding, there is no other party which could potentially respond to the Joint Motion within twenty (20) days.  52 Pa. Code §5.103(c).  Accordingly, this matter is ready for a ruling.


Upon consideration of the Joint Motion, I conclude that it should be granted.  A stay of this matter pending a Commission ruling on the jurisdictional issue in the AT&T Complaint could avoid unnecessary litigation, thereby conserving time and resources.  The parties, however, reserve the right to request that the stay be lifted at an earlier time, at their discretion.  This was the same approach taken by the parties in Buffalo Valley Telephone Company v. CommPartners, LLC at Docket No. C-2009-2105918, pending entry of the Commission Order in Palmerton v. Global NAPs, Docket No. C-2009-2093336.  As the instant matter is being stayed, it is reasonable for discovery and related matters to also be stayed under the terms agreed to in the Joint Motion.  I appreciate that the parties will provide a status report, and will direct that this report be provided by close of business on May 22, 2010, if the stay of the within proceeding has not been lifted before then. 


THEREFORE,

IT IS ORDERED:



1.
That the Joint Motion of Core Communications, Inc. and XO Communications Services, Inc. For Stay at Docket No. C-2009-2133609 is granted.


2.
That the instant matter is stayed until either the stay is lifted at the request of a party or a Commission Order on the jurisdictional issue is entered in Core Communications, Inc. v. AT&T Communications of PA, LLC and TCG Pittsburgh, Inc., Docket Nos. C-2009-2108186 and C-2009-2108239, whichever occurs first.



3.
That all pending and any new discovery, and deadlines for objections and motions to compel, are suspended until the stay is lifted and thereafter, respective answers and responses to discovery that were pending at the time that the stay was imposed, and any objections and/or motions to compel, would be due within two (2) weeks of the lifting of the stay.



4.
That the parties provide a status report to me on or before 4:30 p.m. on May 22, 2010, unless the stay is lifted prior to that date.


Date:
March 5, 2010




__________________________________








Kandace F. Melillo







Administrative Law Judge
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