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OPINION AND ORDER


BY THE COMMISSION:

Before the Commission for consideration and disposition is the Recommended Decision of Administrative Law (ALJ) David A. Salapa, issued on December 10, 2009, the Exceptions thereto of PPL Electric Utilities Corporation (PPL or the Company), and the  Reply Exceptions filed by the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA).


I.  History of the Proceedings

On July 31, 2009, PPL filed Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201 (Supplement No. 71) to become effective January 1, 2010.  Supplement No. 71 proposes to implement a new, optional time-of-use (TOU) program for residential and small commercial and industrial (C&I) customers.  PPL requested expedited consideration of this filing by October 1, 2009.  Copies of the filing were served upon the Commission’s Office of Trial Staff (OTS), the OCA, the OSBA, and all parties to PPL’s energy efficiency and conservation plan (EE&C Plan) proceeding at Docket No. 
M-2009-2093216.  On October 30, 2009, PPL filed Supplement No. 74 to Tariff Electric-Pa. P.U.C. No. 201 (Supplement No. 74) to suspend Supplement No. 71 until January 31, 2010, pursuant to Commission Order entered October 20, 2009.

PPL states that the filing of its proposed TOU program fulfills multiple settlement commitments and statutory requirements.  PPL points out that Act 129 of 2008, at 66 Pa. C.S. § 2807(f)(5), requires larger electric distribution companies (EDCs) to file one or more TOU and real-time pricing programs by January 1, 2010, or at the expiration of its cap on generation rates, whichever is later.  PPL contends that the filing in this proceeding satisfies a portion of this statutory obligation.  PPL also contends that the filing in this proceeding satisfies certain requirements established in its competitive bridge plan (CBP) proceeding at Docket No. P-0006227 and its recent default service plan (DSP) proceeding at Docket No. P-2008-2060309, in which PPL agreed to file a year-round TOU program to become effective in 2010, with pricing that more fully reflects the competitive market.  Additionally, PPL states that in its EE&C Plan proceeding at Docket No. M-2009-2093216, it indicated that it would submit a TOU tariff within 30 days to implement TOU rates effective on January 1, 2010.

On August 11, 2009, Eric Joseph Epstein (Mr. Epstein) filed a Petition to Intervene in this proceeding.  Mr. Epstein is a residential customer of PPL, and has participated in numerous PPL proceedings, including PPL’s CBP proceeding, its 2007 base rate proceeding, its DSP proceeding, and its EE&C Plan proceeding.  In his Petition, Mr. Epstein contends that his initial evaluation of PPL’s TOU program revealed “numerous errors, inconsistencies, miscalculations, unproven assumptions and unsubstantiated statements.”  Mr. Epstein further opposes PPL’s request for expedited review of its TOU filing, arguing that expedited review would not allow sufficient time for analysis and discovery.  On August 13, 2009, Mr. Epstein filed Comments regarding PPL’s TOU program, raising similar issues.

On August 21, 2009, the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) filed a Petition to Intervene in this proceeding.  Pursuant to the terms of the joint settlement filed at the conclusion of PPL’s electric restructuring proceeding at Docket No. R-00973954, the SEF is a Pennsylvania corporation.  The SEF stated in its Petition to Intervene that its mission is to promote and invest in energy efficiency, renewable energy and energy education in order to provide opportunities and benefits for PPL ratepayers.  The SEF also asserted that it has been certified by the Commission as a conservation service provider (CSP).  In its Petition, the SEF does not raise any specific issues, but simply states that its intervention is necessary to ensure the development of a complete record on the reasonableness of the proposed TOU program.

On August 25, 2009, Richards Energy Group, Inc. (Richards) filed a Petition to Intervene in this proceeding.  Richards is a Pennsylvania corporation that is licensed by the Commission as an electric generation supplier (EGS), and is a registered CSP.  Richards has also developed a power-buying consortium known as the Richards Energy Affinity Program (REAP), which has authority to purchase about 1 billion kWh of electricity per year for its Pennsylvania members.  In addition, Richards provides electric utility consulting services, energy and sales tax audits, lighting retrofit installations, and real-time metering and sub-metering solutions.  

On September 2, 2009, the OCA filed a Complaint against PPL’s proposed TOU program.

On September 23, 2009, the SEF and Mr. Epstein jointly filed a letter in opposition to PPL’s request for expedited review.

By Order entered October 20, 2009, the Commission suspended the proposed Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201 until January 31, 2010 and instituted an investigation into the reasonableness of the proposed rates.  

On October 9, 2009, the OSBA filed a Complaint against PPL’s proposed TOU program.  On October 13, 2009, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, Constellation) filed a Petition to Intervene in this proceeding.  

The ALJ conducted the public input hearing as scheduled on November 5, 2009.  Six individuals testified.   The ALJ also conducted the initial hearing as scheduled on November 9, 2009.  PPL, the OTS, the OCA, the SEF, Richards and the OSBA were represented by counsel, Mr. Epstein appeared pro se.  The hearing resulted in a transcript of 120 pages. 

PPL, the OTS, the OCA, the OSBA, the SEF and Mr. Epstein filed their Main Briefs (MB) on November 18, 2009, and Reply Briefs (RB) on November 24, 2009.  The record closed on November 24, 2009, upon the filing of Reply Briefs.  The ALJ’s Recommended Decision was issued on December 10, 2009.  Exceptions to the ALJ’s Decision were filed on December 21, 2009 by PPL, and on December 28, 2009, Replies to Exceptions were filed by the OCA and the OSBA.


II.  Discussion

A.  Description of the TOU Plan 

PPL’s Supplement No. 71 proposes to establish a TOU rate option as part of the currently effective Generation Supply Charge (GSC) applicable only for the year 2010.  PPL St. 1 at 4, PPL Exh. 1, Tr. 131.  As proposed by PPL, the TOU rate option will provide charges for capacity and energy that reflect seasonality and time of use.  PPL St. 2 at 3-4, PPL Exh. 1.  The proposed TOU rates are as follows:


	Rate Schedule RS
(Residential Service)

	Non-Summer Peak Hours
(5:00 p.m. to 7:00 p.m.)

1/01/10-5/31/10 and 	10/01/10-12/31/10

	Summer Peak Hours
(1:00 p.m. to 6:00 p.m.)

6/01/10-9/30/10


	
	Capacity and Energy Charge
(¢/kWh)
	Capacity and Energy Charge
(¢/kWh)

	On-Peak Hours
	14.160
	15.629

	Off-Peak Hours
	10.002
	9.187








	Rate Schedule RTS (R)
(Residential Thermal Storage)

	Non-Summer Peak Hours
(5:00 p.m. to 9:00 p.m.)

1/01/10-5/31/10 and 	10/01/10-12/31/10

	Summer Peak Hours
(1:00 p.m. to 6:00 p.m.)

6/01/10-9/30/10


	
	Capacity and Energy Charge
(¢/per kWh)
	Capacity and Energy Charge
(¢/per kWh)

	On-Peak Hours
	11.954
	13.504

	Off-Peak Hours
	8.186
	8.017




	Rate Schedules GS-1,
GS-3, GH-1(R),
GH-2(R), and IS-1(R)
(GS-1-Sm General Service;   GS-3-Large General Service; GH-1(R)-Single meter commercial space heating;
GH-2(R)-Separate meter general space heating;
IS-1(R) Interruptible Service –Greenhouses)

	Non-Summer Peak Hours
(7:00 a.m. to 7:00 p.m.)



1/01/10-5/31/10 and 

	10/01/10-12/31/10

	Summer Peak Hours
(7:00 a.m. to 7:00 p.m.)




6/01/10-9/30/10


	
	Capacity and Energy Charge
(¢/per kWh)
	Capacity and Energy Charge
(¢/per kWh)

	On-Peak Hours
	11.813
	12.737

	Off-Peak Hours
	9.204
	8.304



If a customer elects the TOU option, the seasonal and time-varying capacity and energy rates set forth above will replace, for billing purposes, the standard GSC that became effective following the end of generation rate caps on December 31, 2009.  PPL St. 2 at 4.  The costs and associated revenue recoveries under the TOU option will be included in the GSC reconciliation process.  PPL St. 2 at 4; RD at 13, 14.

B.  Burden of Proof

PPL has the burden of proof in this proceeding to establish that it is entitled to the relief it is seeking.  66 Pa. C.S. § 332(a).  PPL must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet its burden of proof, PPL must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  In this proceeding PPL has requested the Commission to grant it permission to implement a new, optional TOU program for residential and small commercial and industrial (C&I) customers.  

A utility compiles its policies, rules and regulations into its tariff, which it submits to the Commission for review.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).  In evaluating the tariffs filed with it, the Commission determines their reasonableness, fairness and consistency with established policy.  Reynolds Disposal Co. v. Pa. PUC, 468 A.2d 1179 (Pa. Cmwlth. 1983).  Once the Commission approves a tariff provision, the tariff provision is binding on both the utility and its customers.  Brockway Glass Co. v. Pa. PUC, supra; Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995).

		We note that any issue, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

C.  Cost Recovery

Positions of the Parties

PPL’s position is that its proposed TOU program is a default service program offered to default service customers.  PPL MB at 14, 15; RD at 17.  PPL argues that part of its obligation as a default service provider pursuant to 66 Pa. C.S. 
§ 2807(f)(5) is to provide a TOU program.  PPL asserts that it is reasonable to recover the costs of the TOU program, pursuant to 66 Pa. C.S. § 2807(e)(3.9), through the GSC reconciliation.  PPL MB at 1, 15; RB at 1-3; RD at 17.  PPL also argues that the TOU program does not improperly shift costs to non-participants.  PPL MB at 15-17; RB at 5‑7. 

PPL contends that because all customers will benefit from TOU rates over time, all customers should be responsible for any under recovery of revenues.  PPL explains that shifting energy use from on-peak to off-peak time periods will ultimately reduce the cost of energy.  The reduced cost of energy would be reflected in a lower default service rate in subsequent default service proceedings because the customer load shapes will reflect lower usage during on-peak periods.   PPL St. 2 at 5; RB at 4, 5; RD at 18. 

In testimony, PPL explains that if customers who participate in the TOU option save money under that option, PPL’s default service revenues would be reduced and the revenue shortfall would be reflected, and thus recovered, in the GSC.  PPL St. 2 at 4; RD at 16.  PPL also states that the TOU costs will be allocated to the residential and small C&I classes in a manner that will not create any cross-subsidization.  PPL MB at 15, 16; RD at 19.

PPL states that the expected cost increase for non-participating customers under its proposed GSC cost recovery will be minimal when spread out over all the customers in each rate class.  PPL expects that only 16,000 customers will opt into the proposed TOU program for 2010 and the anticipated cost increase for non-TOU customers will be so minimal that it will not even show up in the mathematical rounding calculation.  PPL MB at 16, 17; Tr. at 115.

The SEF and the OCA argue that PPL’s proposal to recover the TOU program costs through the GSC reconciliation recovery mechanism is an unwarranted intra-class transfer of costs from TOU to non-TOU customers.  The SEF and the OCA propose that the Commission reject PPL’s proposal to include any revenue shortfall resulting from the proposed TOU option in the reconciliation of the GSC. OCA St. No. 1 at 13; SEF St. No. 1 at 3.  

ALJ’s Recommendation

The ALJ found PPL’s proposed TOU cost recovery to be unreasonable and recommended that it should not be approved by the Commission.  The ALJ’s conclusion is based upon the statute at 66 Pa. C.S. § 2807(f)(4)(ii), which prohibits PPL as an EDC from recovering any costs of the TOU program that are a result of lost or decreased revenues due to reduced or shifted demand.  Statutory language dictates this result.  RD at 19, 20. 

§ 2807.  Duties of electric distribution companies

(f) Smart Meter Technology and Time of Use Rates.

(4) In no event shall lost or decreased revenues by an electric distribution company due to reduced electricity consumption or shifting energy demand be considered any of the following:

(i) A cost of smart meter technology recoverable under a reconcilable automatic adjustment clause under section 1307(b), except that decreased revenues and reduced energy consumption may be reflected in the revenue and sales data used to calculate rates in a distribution rate base rate proceeding filed under section 1308 (relating to voluntary changes in rates).

(ii) A recoverable cost.

66 Pa C.S. § 2807(f)(4) (emphasis added).

The ALJ agreed with PPL that 66 Pa C.S. § 2807(e)(3.9) states that a default service provider shall have the right to recover all reasonable costs.  The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  Therefore, the Public Utility Code (Code) at 66 Pa. C.S. § 2807(e)(3.9) requires that PPL and all other default service providers, whether they are EDCs or alternative suppliers, recover all reasonable costs incurred under 66 Pa. C.S. § 2807 and a Commission-approved competitive procurement plan.  RD at 20.

§ 2807.  Duties of electric distribution companies

(e) OBLIGATION TO SERVE.-- A default service provider's obligation to provide electric generation supply service following the expiration of a generation rate cap specified under section 2804(4) (relating to standards for restructuring of electric industry) or a restructuring plan under section 2806(f) is revised as follows:

    (3.9)  The default service provider shall have the right to recover on a full and current basis, pursuant to a reconcilable automatic adjustment clause under section 1307 (relating to sliding scale of rates; adjustments), all reasonable costs incurred under this section and a commission-approved competitive procurement plan.

66 Pa C.S. § 2807(e)(3.9) (emphasis added).

The ALJ noted that none of the parties have cited any Commission decision or Pennsylvania appellate court decisions that discuss the limitation that 66 Pa. C.S. 
§ 2807(f)(4)(ii) places on cost recovery pursuant to 66 Pa. C.S. § 2807(e)(3.9).  The limitation of 66 Pa. C.S. § 2807(f)(4)(ii) on 66 Pa. C.S. § 2807(e)(3.9) appears to be an issue that neither the Commission nor the Pennsylvania appellate courts have ruled upon.  RD at 21.

The rules of statutory construction at 1 Pa. C.S. § 1921(a) require that every statute be construed to give effect to all its provisions.  In order to give effect to the statutory provision at 66 Pa. C.S. § 2807(f)(4)(ii), the provision must be read as a bar to the ability of an EDC to recover costs resulting from lost or decreased revenues due to reduced or shifted demand.  RD at 21.

In order to give effect to all of the statutory provisions set forth above, the ALJ concluded the following:  (1) Both EDCs and alternative suppliers that are default service providers must offer TOU rates pursuant to 66 Pa. C.S. § 2807(f)(5); 
(2) alternative suppliers that are default service providers shall recover the costs of their TOU programs including costs that are a result of lost or decreased revenues due to reduced or shifted demand pursuant to 66 Pa. C.S. § 2807(e)(3.9); (3) the  Code at 66 Pa. C.S. § 2807(f)(4)(ii) bars EDCs, like PPL, that are default service providers from recovering the costs of their TOU programs that are the result of lost or decreased revenues due to reduced or shifted demand; and (4) EDCs, like PPL, that are default service providers shall recover other reasonable costs of their TOU programs pursuant to 66 Pa. C.S. § 2807(e)(3.9).  RD at 21.

The ALJ disagreed with PPL that the lost or decreased revenues referred to in 66 Pa. C.S. § 2807(f)(4) mean lost or decreased distribution revenues associated with offering the TOU program.  PPL RB at 3; RD at 21.  The ALJ found that the statute at 66 Pa. C.S. § 2807(f)(4) does not use the phrase “distribution revenues.”  Rather, it simply uses the phrase “lost or decreased revenues.”  The ALJ found that PPL’s interpretation of the statute requires reading language into the statute that is not there.  RD at 21.

In addition, the ALJ noted that the statute at 66 Pa. C.S. § 2807(f)(4)(i) states that lost or decreased revenue may not be used as a cost of smart meter technology under an automatic adjustment clause except that decreased revenues and reduced energy consumption may be reflected in revenue and sales data used to calculate rates in a distribution rate case.  The statute at 66 Pa. C.S. § 2807(f)(4)(ii) contains no exceptions, restrictions or limitations.  Had the General Assembly wished to restrict or limit the phrase “A recoverable cost” in 66 Pa. C.S. § 2807(f)(4)(ii) it could have added language to do so as it did in 66 Pa. C.S. § 2807(f)(4)(i).  Since the General Assembly did not restrict or limit the language in 66 Pa. C.S. § 2807(f)(4)(ii), the ALJ concluded that the language means a recoverable cost of any kind.  RD at 21, 22.

Given these conclusions, the ALJ found that it is reasonable for PPL to recover only its TOU costs under the GSC cost recovery mechanism that are not the result of lost or decreased revenues.  Any costs of its TOU programs that are the result of lost or decreased revenues due to reduced or shifted demand are not recoverable through the GSC cost recovery mechanism pursuant to 66 Pa. C.S. § 2807(f)(4)(ii).  RD at 22.

Exceptions
	
In its first exception, PPL states that the ALJ’s decision would unlawfully deny full recovery of default service costs.  PPL Exc. 1 at 5-16.  PPL believes that the ALJ’s interpretation of Section 2807(f)(4) fails to properly consider that PPL is entitled, as a matter of law, to fully recover its default service costs under Section 2807(e)(3.9).  PPL Exc. at 6.  PPL also notes that, pursuant to its Commission approved CBP used to acquire default service supplies for customers, all such supply required for 2010 has been bid out and contracts have been awarded.  PPL Exc. at 6, 7.  In addition, PPL states that since it has already purchased default service supply for 2010, and Act 129 requires PPL to offer a TOU rate program to its default service customers pursuant to its Section 2807 Obligation to Serve, it has the right to recover, on a full and current basis, all reasonable default service supply costs incurred under this section and a Commission-approved competitive procurement plan.  PPL Exc. at 6, 7.  In further support of its position, PPL argues that the ALJ’s recommendation constitutes a taking under the Fifth and Fourteenth Amendments of the United States Constitution and Article 1, Section 10 of the Pennsylvania Constitution.  PPL Exc. at 6, 12.

PPL contends that a reasonable interpretation of Section 2807(f)(4), when read in pari materia with Section 2807(e)(3.9), precludes recovery of lost revenue or decreases in revenues due to reduced electricity consumption or shifting energy demand through a smart meter surcharge or through distribution rates, except to reflect them in sales and revenue data in calculating rates in a subsequent base rate proceeding.  PPL states that it is only proposing to recover its actual generation-related default service supply costs through its generation rates recovery mechanism.  PPL Exc. at 13.

In reply to PPL’s first Exception, the OCA asserts that: (1) the ALJ properly reconciled the cost recovery provisions of Act 129; (2) it is unreasonable to assume that wholesale supply bidders anticipated this TOU rate proposal and actually provided for this within their bids; (3) PPL’s constitutional arguments are inapposite; 
(4) it is unreasonable to shift costs to other residential non-TOU customers.  OCA R.Exc. at 3-15.  The OCA states that the gravamen of PPL’s argument is that the lost revenues at issue are default service costs and, under Section 2807(e)(3.9), PPL is entitled to full recovery of its default service costs.   PPL Exc. at 5-8.  However, as the ALJ properly recognized, the inquiry does not end with Section 2807(e)(3.9).  There is another statutory section that must be considered, Section 2807(f)(4)(ii).  The ALJ found that Section 2807(f)(4)(ii) places a limitation on what are reasonable default service costs that may be recovered.  The ALJ identified this key provision of Act 129 relating to lost or decreased revenues from the implementation of time of use rates and stated:

However, the statute at 66 Pa. C.S. §2807(f)(4)(ii) places a limitation on the recovery of costs by default service providers who are EDCs.  The statute at 66 Pa. C.S. §2807(f)(4)(ii) states that in no event shall lost or decreased revenues by an EDC due to reduced consumption or shifting demand be considered a recoverable cost.   The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  The statute at 66 Pa. C.S. §2807(f)(4)(ii) mandates that in no event shall PPL or other EDCs that are default service providers treat lost or decreased revenues due to reduced consumption or shifting demand as a cost that they can recover.

R.D. at 20.

		The OCA maintains that while the Company cites Section 2807(e)(3.9) of the Code to challenge the ALJ’s conclusion, the Company fails to recognize that its right to recovery under Section 2807(e)(3.9) is to the reasonable costs of default service.   Section 2807(e)(3.9) states in full that:


The default service provider shall have the right to recover on a full and current basis, pursuant to a reconcilable automatic adjustment clause under section 1307 (relating to sliding scale of rates; adjustments), all reasonable costs incurred under this section and a commission-approved competitive procurement plan.

66 Pa. C.S. § 2807(e)(3.9).  Section 2807(e) provides only for the recovery of reasonable costs, not any cost.  OCA R.Exc. at 3, 4.

The OCA submits that in PPL’s proposal, where all of its supply has been acquired through full requirements load following contracts, overlaying the TOU rates onto default service will have no benefit at all for customers and will merely shift costs from one group of customers to another.  OCA R.Exc. at 7, 8.

The OCA responds in its Reply Exceptions to the PPL contention that the full requirements bidders should have known that a time of day rate was going to be implemented and thus the pricing of their contracts should reflect this fact.  PPL Exc. at 14-15.  As the record shows, PPL conducted five of its six solicitations before the TOU rates were proposed, and four of the six solicitations preceded Act 129.  OCA St. 1 at 5; OCA MB at 11; OCA RB at 3-5.  As explained by PPL, over 300 options for on-peak and off-peak periods were examined before making its proposal.  PPL St. 1 at 10-12; Tr. at 90, 135.   Accordingly, the OCA believes that it is wholly unreasonable to assume that wholesale bidders were able to anticipate these TOU rates and adjusted their bids in some way.  OCA RB at 4; OCA R.Exc. at 7, n 2.

The OCA notes that the cases relied upon by PPL rest upon the fundamental underpinning of “the just and reasonable” standard in establishing utility rates.  OCA R.Exc. at 9, n 3.  To be constitutionally protected as PPL argues, the rates must be found to be just and reasonable.  OCA R.Exc. at 9, n 3.  In fact, the Commission no longer finds default service rates to be just and reasonable or Commission-approved.  Petition of PPL Electric Utilities For Approval To Implement a Voluntary Purchase of Receivables Program, Docket No. P-2009-2129502, slip op. at 16 (Order entered November 19, 2009).  OCA R.Exc. at 9, n 3.  The Commission concluded that an EDC developed rate is no different in character than an EGS developed rate.  Order of November 19, 2009 at 16.   The OCA submits that default service rates cannot be both constitutionally protected yet not within the constitutional standard of just and reasonable rates.  OCA R.Exc. at 9, n 3.

In reply to PPL’s first Exception, the OSBA states that although it did not brief the legal question of whether PPL is entitled to recover any shortfalls from customers, it simply asked that residential and Small C&I customers be treated uniformly.  OSBA R.Exc. at 3.

The SEF states in its reply to PPL’s first Exception that: (1) only ‘reasonable’ costs are recoverable under the Act, SEF R.Exc. at 5-8; (2) PPL did not construct its TOU proposal in the manner contemplated by the Act, SEF R.Exc. at 9, 10; and, (3) PPL’s proposal would impermissibly shift costs to non-participants of the TOU.  SEF R.Exc. at 10-14. 

The SEF states that, although PPL is required to offer a default service, the TOU option does not entitle PPL to recover all costs it may incur to provide this option.  In this regard, 66 Pa. C.S. § 2708(e)(3.9) provides that a “default service provider shall have the right to recover reasonable costs under this section.”  Based upon this section of the Act, the ALJ found that the costs proposed for recovery are not reasonable.  SEF R.Exc. at 6.  The SEF further asserts that PPL’s argument that the ALJ’s analysis does not give effect to Section 2807(e)(3.9) “because it denies PPL full recovery of its default service generation supply costs” is circular in orientation.  SEF R.Exc. at 7.  The record reflects limitations upon the extent to which an EDC can recover costs incurred pursuant to Act 129.  In effect, Section 2807(e)(3.9) is limited by the requirements of Section 2807(f)(4)(ii).  SEF R.Exc. at 7.

Disposition

PPL has proposed socializing the costs associated with its TOU plan.  PPL plans to recover education costs related to this default service offering through its consumer education plan, which collects costs from all customers, regardless of whether or not they participate in the TOU Plan.  This is inequitable.  We also agree with the SEF to the extent that the socialization of costs as proposed by PPL may provide an unfair competitive advantage to the EDC in that non-participating ratepayers will subsidize the TOU offering.[footnoteRef:1]  While PPL attempted to counter this testimony by asserting that EGSs have access to hourly data via Electronic Data Interchange (EDI) transactions, we believe this rebuttal misses the mark.  The issue, here, is not what information EGSs may have.  The issue is whether PPL may socialize TOU plan costs over the broad base of customers.  While EGSs may eventually have hourly data access via EDI transactions, EGSs do not, under PPL’s plan, have the ability to subsidize their TOU programs through millions of dollars in Act 129 Compliance Rider (ACR) and consumer education surcharges to all customers on PPL’s system.  To comply with the law and to ensure that PPL’s TOU program is consistent with the Commission’s Default Service Policy Statement at 52 Pa. Code §§ 69.1801 et seq., we direct PPL to collect its TOU plan costs, and to credit the benefits, through its charges/credits to default service customers only.  It is important that customers paying for the costs of this program receive the benefits resulting from the program.  Credits that should be allocated to TOU program participants or default service customer more broadly include, but are not limited to, demand reduction credit revenues related to the default service TOU program. [1: 	 	Direct Testimony of John Coslow at 9-10, SEF MB at 27.] 


		While most of PPL’s EE&C Plan costs are collected through the ACR, the Commission noted in its October 26, 2009 Order at Docket No. M-2009-2093216, that default service costs should be allocated to default service customers pursuant to our Default Service Policy Statement at 52 Pa. Code §§ 69.1801 et seq.  While most EE&C Plan programs are available to shopping and non-shopping customers, to the extent that PPL proposes to collect any TOU related costs, including educational costs related to the Company’s default service pricing options, PPL must do so through its default service rates.  See Order of October 26, 2009, at 66.

Based upon our review of the record, the Briefs of the Parties, the ALJ’s Recommended Decision and Exceptions thereto, we agree with the ALJ who supported the OCA and the SEF in finding that PPL’s proposed TOU cost recovery is unreasonable and that it should not be approved.  

We agree with the ALJ’s reasoning that, while 66 Pa. C.S. § 2807(e)(3.9) provides the right to recover on a full and current basis all reasonable costs, and that 66 Pa. C.S. § 2807(f)(4) specifically excludes from recovery any lost or decreased revenues by an EDC due to reduced electricity consumption or shifting of energy demand.  We also agree with the OCA, that PPL’s overlaying of the proposed TOU rates onto default service may have no benefit for customers and will shift costs from one group of customers to another.  Therefore, we shall deny PPL’s Exception and adopt the finding of the ALJ.


D.  Customers Excluded by PPL from the Proposed TOU Program 

Positions of the Parties

PPL has proposed to exclude On-Track, Net Metering, Renewable Energy Rider and Street Lighting customers from the TOU program. [footnoteRef:2]  PPL St. No. 1 at 16.  As explained by PPL, its On-Track customers receive substantially reduced bills that are based on these customers’ ability to pay.  PPL St. No. 1 at 16.  Their bills will not change based upon their consumption patterns.  Therefore, it is not appropriate to include them in the TOU program.  Moreover, the Company does not believe that it would be appropriate for On-Track customers to enroll in the TOU program and potentially receive higher bills resulting from increased usage in peak periods.  PPL MB at 19. [2: 	 	There are 29,400 On-Track customers, 300 Net Metering Rider customers and 32 Renewable Energy Development Rider customers.  SEF Exh. No. 1 at 1.] 


PPL also believes that it is appropriate to exclude Net Metering and Renewable Energy Rider customers from the TOU program.  Pursuant to the Commission’s regulations implementing the Alternative Energy Portfolio Standards Act, PPL is required to offer Net Metering customers a single bidirectional meter.  52 Pa. Code § 75.14(a).  These customers’ bills are based on their monthly net generation use.  In addition, these customers are able to carry forward excess generation from one month to the next month, for up to a 12-month period, before cashing out the value of that generation.  Tr. 94.  According to PPL, it would be inconsistent to charge these customers daily peak and off-peak rates when they can carry generation forward on an average monthly price or average yearly price basis and use it to offset generation that they buy in subsequent months.  PPL MB at 19, 20.

In further support of excluding these customers from its proposed TOU program, PPL states that these customers could enter into a buy-all/sell-all arrangement which would allow them to enroll in the TOU program.  Tr. 94.  In addition, these customers represent a very small number of customers on the Company’s system.  As shown on SEF Exhibit 1, Schedule 1, out of 1,222,741 residential customer accounts, the Company has 332 Net Metering and Renewable Energy Rider customers.  PPL MB at 20.

PPL notes that its Street Lighting customers do not have meters.  Tr. 95.  Street lights are controlled automatically by sensors, and not by the actions of the customers.  PPL St. No. 1 at 16.  Therefore, Street Lighting customers cannot shift load from peak to off-peak periods.  For these reasons, PPL argues that it is reasonable to exclude them from the TOU program.  PPL MB at 20. 

The SEF argues that pursuant to 66 Pa. C.S. § 2807(f)(5), these customers should be allowed to participate in the TOU program.  SEF St. 1 at 6.  As noted, this Section of the Act states in part that the default service provider shall offer the time-of-use rates and real-time price plan to all customers that have been provided with smart meter technology.  66 Pa. C.S. § 2807(f)(5).

AJL’s Recommendation

The ALJ concluded that it is contrary to 66 Pa. C.S. § 2807(f)(5) for PPL to exclude Net Metering, Renewable Energy and On-Track customers from the TOU program.  Therefore such an exclusion is unreasonable.  The statute at 66 Pa. C.S. 
§ 2807(f)(5) states that a default service provider shall offer TOU rates to all customers that have been provided with smart meters.  The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  The statute contains no exceptions to this mandatory requirement.  To the extent that Net Metering, Renewable Energy and On-Track customers have smart meters, the statute requires PPL to offer TOU rates to these customers.  The ALJ also supported the SEF’s position that these customers should have the opportunity to determine for themselves whether they can benefit from the TOU program.  RD at 27.

The ALJ noted that Street Lighting customers do not have meters, so there is no mandatory requirement that PPL provide TOU rates to these customers.  Since street lights operate by use of daylight sensors, the Street Lighting customers cannot shift their usage to off-peak hours.  The street lights will operate whenever the daylight sensors indicate that it is dark enough to activate the street lights, regardless of whether that occurs during on-peak or off-peak hours.  Accordingly, the ALJ found that since Street Lighting customers have no way to control or shift their usage, it is reasonable for PPL to exclude them from the TOU program.  RD at 27.

Exceptions

In PPL’s Second Exception, it asserts that the ALJ erred in determining that customers on PPL’s On-Track program, Renewable Energy Rider or Net Metering Rider be permitted to participate in the TOU program.  PPL Exc. at 16; RD at 27.

PPL believes that to charge Net Metering Rider and Renewable Energy Rider customers a TOU rate would be inconsistent with their current billing which is based upon the net of monthly self-generation and monthly use.  PPL Exc. at 17.   It is PPL’s view that the net monthly generation pricing methodologies and carry-forward provisions of the Net Metering and Renewable Energy tariff simply do not conform to the TOU rate concept.  PPL Exc. at 18, 19.

The SEF supports the ALJ’s finding to include On-Track customers in the TOU program for several reasons.  First, the SEF asserts that there is no obvious reason to believe that On-Track customers would not be interested in energy conservation and, second, the exclusion of these customers is inconsistent with Act 129’s usage and load reduction mandates.  Also, the SEF asserts that PPL should encourage On-Track customers to participate in the TOU program as a means toward reducing their monthly bills to an affordable level.  SEF R.Exc. at 14-17.

In its Reply Exceptions the SEF asserts that PPL’s exclusion of these Net Metering and Renewable Energy customers is improper and thus supports the ALJ’s finding.  SEF R.Exc. at 15-18.  The SEF believes that these customers should be allowed to participate based upon the primary impetus of the TOU program which is the notion that on-peak generation is a more expensive resource than base load generation.  SEF R.Exc. at 16.  The SEF believes that these Net Metering and Renewable Energy customers should be given the opportunity to determine whether they can benefit from the TOU program.  SEF R.Exc. at 17; SEF MB at 19.

Disposition

We agree with the ALJ on this issue.  It is contrary to the statute at 66 Pa. C.S. § 2807(f)(5) for PPL to exclude Net Metering, Renewable Energy and On-Track customers from the TOU program.  The statute at 66 Pa. C.S. § 2807(f)(5) states that a default service provider shall offer TOU rates to all customers that have been provided with smart meters.  The use of the word “shall” in the statute makes this requirement mandatory, not discretionary.  The statute contains no exceptions to this mandatory requirement.  We also support the rationale of the SEF’s position that the Net Metering, Renewable Energy and On-Track customers should have the option to select the TOU program.  Accordingly, we shall deny PPL’s Exception to this issue and adopt the finding of the ALJ. 


E.  Separate TOU Rate Class

Positions of the Parties

PPL states that it is not possible to create a separate rate class for TOU customers because it has already procured all of its default supply for all of its default customers.  Tr. 81, 82; PPL MB at 12, 13.   PPL argues that it would be unfair to remove TOU customers from its default supply procurements as a separate rate class because the suppliers anticipated serving these customers in preparing their bids.  Tr. 82.  In addition, PPL contends that it would take a relatively small amount of electricity to service the TOU customers that would be removed.  Tr. 78, 79.[footnoteRef:3]  The small amount of electricity combined with the customers’ ability to migrate in or out of the TOU program would create a large risk premium to provide default service to TOU customers.  Tr. 80.  [3: 	 	PPL stated that to serve approximately 16,000 customers (under a TOU program) an alternate supplier would need to procure a 3 MW tranche.  In contrast PPL’s CBP’s average residential tranche is 50 MW.  Tr. 79.] 


PPL states that in the future it may be able to treat TOU customers as a separate class for purposes of obtaining default service supply and setting default service rates.  PPL St. 2 at 5, 6.  According to PPL, it is not possible to do that now because it projects that too few of its customers will participate in the TOU program in 2010.  PPL St. 2 at 5, 6.  

The SEF and Mr. Epstein propose that PPL should create a separate TOU rate class with its own generation supply charge.  SEF St. 1 at 4-5; Mr. Epstein St. 1 at 11; RD at 15.  While acknowledging that PPL projects that only 16,000 of its customers will participate in the TOU in 2010, the SEF points out that PPL also projects that at least 150,500[footnoteRef:4] customers will eventually participate in the program.  Given this eventual level of participation, the SEF argues that PPL could establish a separate TOU rate class.  SEF MB at 16, 17; RD at 16. [4: 	 	As previously noted a TOU residential rate class of 16,000 would require 3 MW of supply.  This would factor out to a 28 MW of supply being needed to serve 150,500 residential TOU customers which is below the average CBP residential tranche of 50 MW.] 


ALJ’s Recommendation

The ALJ agreed with PPL that for 2010, it is reasonable for enrolled TOU customers to remain within their current rate classes.  The ALJ found that the statute at 66 Pa. C.S. § 2807 does not mandate that PPL establish a separate rate class for customers that elect to participate in the TOU program.  RD at 22, 23.
   
The ALJ agreed with PPL’s reasoning to forego the creation of a separate TOU rate class based upon the following points.  PPL projects that only 16,000 customers will enroll in the TOU program by the end of 2010 and contends that number of customers and requisite load requirements will be too small to create a separate TOU rate class.  Also, PPL would have to again procure default supplies for those customers, and that the cost would be expensive.   RD at 22, 23.  It should be noted that PPL projects that at least 150,500 customers will eventually participate in the program.  If this number of customers does enroll in the TOU program over the next several years, the ALJ found that the Commission may choose to revisit this issue and direct that TOU customers be placed in a separate rate class in years after 2010, if the projected enrollment goal of 150,500 customers is achieved.  RD at 23.

Exceptions

Exceptions were not filed regarding this issue.


Disposition

We shall adopt the reasoning and the recommendation of the ALJ on this issue and will not require PPL to create a separate TOU rate class at this time.  However, we shall direct this issue to be addressed within the context of PPL’s subsequent TOU program filing.

F.  TOU Program Design – Peak Hours

Positions of the Parties

PPL explains that although Rate Schedules RS and RTS both serve residential customers, different non-summer on-peak periods were selected to allow residential thermal storage (RTS) customers to recharge those systems during the time when energy costs are lowest.  The non-summer on-peak hours for Rate RS and Rate RTS[footnoteRef:5] are proposed to be from 5:00 p.m. to 7:00 p.m. and from 5:00 p.m. to 9:00 p.m. respectively.  PPL Filing at 13.  PPL notes that in the current market, the hours of 5:00 p.m. to 7:00 p.m. are among the highest usage periods during weekdays in the non-summer months of October through May.  PPL Filing at 13.   [5: 		Currently RTS customers can choose an on-peak time of 7:00 a.m. to 5:00 p.m. or 8:00 a.m. to 6:00 p.m. or 9:00 a.m. to 7:00 p.m.] 


With regard to the proposed on-peak time period for Rate RTS of 5:00 p.m. to 9:00 p.m., PPL asserts that customers will be able to heat their homes at a more consistent level during the day, and the customers’ heating storage units will be able to retain heat throughout the highest cost period and beyond.  PPL Filing at 13.

The OCA contends that the non-summer two hour peak period from 5 p.m. to 7 p.m. for RS customers is too short to have a meaningful impact on reducing evening peak loads which the OCA asserts occur between 6 p.m. and 9 p.m.  OCA St. 1 at 9, 10; RD at 23.  The OCA also contends that PPL should have both morning and evening peak periods since the peak loads at these times are similar.  OCA St. 1 at 10.  Finally, the OCA asserts that PPL should consider three periods: summer, winter and shoulder periods.  The shoulder periods would consist of April and May and October and November and would not be subject to TOU rates.  OCA St. 1 at 10.  The OCA provided samples of TOU rates in other jurisdictions that have morning and evening peak periods and/or shoulder periods.  OCA Exh. RSH-7; RD at 23.

The SEF contends that anyone who occupies their residence during on-peak periods is not likely to benefit from the TOU program since their ability to reduce demand and maintain comfort during on-peak hours is reduced compared to someone who is not occupying the residence during peak periods.  SEF St. 1 at 3; RD at 24. The SEF concludes that this group would include families with young children at home, the home-bound disabled and retirees.  SEF St. 1 at 3; RD at 24.

In response to the OCA’s concerns, PPL stated during the evidentiary hearings that customers prefer shorter on-peak periods because it lessens their inconvenience.  PPL’s witness observed that the dinner time period seemed to be particularly sensitive with its customers.  Tr. 89.  In order to increase participation, PPL proposed the Rate RS non-summer peak period of 5 p.m. to 7 p.m.  Tr. 89.  PPL’s witness also pointed out that as the peak period is extended, it would include additional, lower priced hours.  Tr. 90.  PPL also asserts that it explored the possibility of have morning and evening peak periods.  However, it believed that this would add complexity to the TOU program that would have a negative impact on customers’ willingness to participate in the program.  Tr. 90, 91.  This in turn would require additional consumer education.  PPL expressed similar concerns with introducing a third shoulder season to its TOU program.  Tr. 91.  PPL’s witness testified that any change to the time of the on-peak and off-peak periods would change the pricing for those periods.  Tr. 89-93; RD at 24.
In response to the SEF’s contention, PPL asserted at the evidentiary hearings that there is no evidence that families with young children at home, the home-bound disabled and retirees are any less likely to benefit from the TOU program.  Tr. 85, 86.  According to PPL, these customers could benefit more because they are home and better able to control their on-peak usage.  Tr. 86; RD at 24.

ALJ’s Recommendation

The ALJ concluded that PPL’s proposed peak hours are reasonable for several reasons.  First, the ALJ found that shorter peak hour periods are appropriate to lessen inconvenience to consumers, and that initially, it is important to keep the TOU program as simple and convenient as possible until consumers become familiar with the program.  RD at 24.

Second, the ALJ found that having separate morning and evening peak hours would add complexity to the initial TOU program and inhibit customers from enrolling in the program.  Again, the ALJ opined that it is important to keep the TOU programs as simple and convenient as possible to encourage consumers to enroll in the program.  RD at 25.

Third, the ALJ found that having shoulder periods in April and May and again in October and November without TOU rates would add complexity to the TOU program and lead to consumer confusion.  Since this is the initial year for PPL’s broad- based TOU program, it is important to keep the program as simple and user-friendly as possible.  The ALJ concluded that adding two separate periods of time when TOU rates would not apply does just the opposite.  RD at 25.

The ALJ clarified that since Supplement No. 71 will only be in effect for 2010 and PPL will file for approval of its 2011 TOU program in mid-2010, the Recommended Decision regarding the peak period should not be viewed as the final word on this issue.  After PPL launches the 2010 TOU program and consumers become familiar with the program, the Commission may determine, based on how PPL’s customers respond to the program, that PPL should adjust the peak periods.   RD at 25.


Exceptions

Exceptions were not filed by the Parties on this issue.

Disposition

We agree with the ALJ’s reasoning that, at this time, it is important to keep this TOU program uncomplicated so that ratepayers will understand the offering and consider enrolling for 2010.  We also agree with the ALJ that this decision is not to be viewed as the final word on the establishment of on-peak hours post-2010.  At this point, it is unknown how current TOU customers will adjust to the new on-peak hours and what the impact will be on their monthly bills.  Accordingly, we shall direct PPL to provide, within the context of its next TOU filing, the following information as it pertains to currently enrolled (as of December 31, 2009) Rate RS and Rate RTS TOU customers: 
(1) the average summer and non-summer months’ on-peak usage and off-peak usage; 
(2) an estimate of how this on-peak/off-peak usage relationship would change using the proposed on-peak and off-peak parameters; (3) an estimate of the impact upon an average summer and non-summer bill for a Rate RS and Rate RTS customer; and (4) actual data for 2010 showing the number of newly enrolled customers for each rate class and the number of re-enrolled customers for each class.

G.  Green Weekend

Positions of the Parties
  
Mr. Epstein contends that the proposed TOU program does not satisfy his request for a Green Weekend rate.  Mr. Epstein’s proposed Green Weekend rate would be a reduced rate available to eligible faith-based institutions, community-based organizations and qualifying non-profit organizations.  Mr. Epstein St. 1 at 9; Mr. Epstein MB at 4-6.  Mr. Epstein argues that this rate will enhance the ability of these entities to strengthen PPL’s Universal Service Fund and allow for the creation and implementation of programming after rate caps expire.  RD at 28.

PPL contends that the TOU rates it proposes are available to all customers in the eligible rate schedules, including faith-based institutions, community based organizations and non-profit organizations that take service under one of those rate schedules.  The TOU program has off-peak rates all weekend.  Tr. 106.  PPL contends that this adequately addresses the proposed Green Weekend.  RD at 28.

ALJ’s Recommendation

The ALJ concluded that PPL’s proposed TOU addresses Mr. Epstein’s request for a Green Weekend rate in a reasonable manner.  As PPL notes, weekends are an off-peak period for all customers who elect to participate in the TOU program.  Any faith-based institutions, community based organizations or non-profit organizations within the eligible rate classes may participate in the TOU.  

Exceptions

Exceptions were not filed regarding this issue.

Disposition

Based upon our review of the record evidence in this proceeding, we shall adopt the recommendation of the ALJ on this issue.

H.  Education and Marketing Plans

Positions of the Parties

As part of this program, PPL proposes an extensive education campaign.  This education campaign includes: (1) the issuance of a press release at the time of Commission approval, (2) the inclusion of a bill insert,  (3) the mailing of program information  upon receipt of inquiry, (4) the publication of dedicated internal website information – program description, eligibility requirements, enrollment information, and a bill calculator that compares RS with TOU; (5) the production of a brochure explaining how customers can take advantage of the program, and containing information on the use of devices like programmable thermostats, water heater timers, timers on dehumidifiers, swimming pools and other equipment, along with estimated values for these investments, (6) the presentation of briefings to CBOs and local business/chamber groups; (7) the involvement of Company employees to assist in these communications; (8) the publication of ongoing Connect newsletter articles, and (9) the distribution of a welcome package for new customers.  Initial Filing at 16-18.

PPL proposes to recover these education costs under its funding within the Company’s Consumer Education Plan.[footnoteRef:6]  As to the magnitude of these costs, the Company only provided information on the $100,000 expenditure to PPL Corporate Services, an affiliated entity, for printing the brochures.  Tr. at 110, RD at 28.  PPL asserts that these are not marketing expenditures, but expenditures to simply notify, educate, and enroll customers.  Tr. at 109-110, RD at 28.  However, PPL also testified that additional educational efforts and funding for an advertising campaign will be brought to bear on this program.  Included within the budget embedded in PPL’s EE&C plan is additional funding for an advertising CSP to do one or more direct mail campaigns consistent with the participation levels forecast in the EE&C Plan.[footnoteRef:7]  This additional funding is projected to be $4,038,000, or about $1,193,000 per year, spread over the initial EE&C plan period.  SEF Exh. 1, Schedule No. 11.  No additional substantive information was provided regarding these expenditures.   [6: 	 	Direct Testimony of PPL witness Douglas Krall at 20, lines 15-16.  ]  [7: 	 	Direct Testimony of PPL witness Douglass Krall at 20, lines 16-19.] 


Two substantive issues were raised regarding these plan costs—the magnitude of these costs relative to benefits, and how plan costs should be recovered.  The OCA proposes that the Commission direct PPL to develop and file the educational material as soon as possible and to collaborate with the other Parties to finalize the material.  OCA St. 1 at 14.  Mr. Epstein questions PPL’s proposal to spend $100,000 to promote the TOU program.  Mr. Epstein St. 1 at 8; Mr. Epstein MB at 8.  Mr. Epstein also criticizes the fact that PPL will market the TOU program through PPL Corporate Services.  Mr. Epstein St. 1 at 9.  

ALJ’s Recommendation

The ALJ found that PPL’s education and marketing plan for the TOU is reasonable.  The educational materials PPL plans to use are modifications of the materials it has used in prior TOU pilot plans since 2002.  Tr. 107; PPL MB at 24, 25.  As PPL noted, these materials have already been reviewed by multiple parties.  The ALJ also found that the $100,000 that PPL plans to use to notify, educate and enroll customers in the TOU is separate from the EE&C Plan budget for mass marketing and is reasonable.  RD at 29.

Exceptions

Exceptions were not filed regarding this issue.

Disposition

Based upon our review of the record established in this proceeding, we cannot support the ALJ’s conclusion regarding the education and marketing budget.  We realize that the ALJ’s finding goes only to the $100,000 expense identified by PPL, however, the entirety of education and marketing costs for the TOU Plan must be considered.  That additional funding is projected to be $4,038,000 through May 31, 2013, and is currently included within PPL’s EE&C Plan budget.  As discussed above, these estimated costs are allocable only to PPL’s default service customers, not to all customers as anticipated by PPL.  Accordingly, we find PPL’s proposed recovery of $100,000 related to education and marketing cost to be reasonable.  However, PPL may not recover education and marketing costs related to its TOU program through its EE&C Plan budget or its Consumer Education Plan.  TOU program costs related to a default service option are to be collected from default service customers.

I.  Cost Effectiveness

Positions of the Parties

PPL asserts that Act 129 requires the use of the Total Resource Cost (TRC) test to determine whether an EE&C Plan is cost effective.  Since the TOU program is part of the EE&C Plan, its cost effectiveness should also be measured by the TRC Test of the EE&C Plan.  Tr. 96.  PPL conducted a TRC analysis of the TOU program and calculated a benefit-to-cost ratio of 3.56 for the residential sector.[footnoteRef:8]  Tr. 96. [8: 	 	See Table 53 Summary of Projected Benefits, Costs, and Cost Effectiveness for the Residential (non-low income) sector at PPL’s EE&C Plan, Docket No. 
M-2009-2093216.] 


The SEF argues that PPL’s TOU program will not be cost effective.  According to the SEF, PPL proposes to spend $4,038,000 to advertise its EE&C Plan that will save ratepayers only $1,568,570.  SEF St. 1 at 8; SEF MB 20-23.  According to the SEF, the Commission performed a TRC Test on PPL’s entire EE&C Plan but not specifically on PPL’s TOU plan.  SEF MB at 22.  According to the SEF, the Commission determined that PPL’s EE&C Plan passed the TRC Test.  The SEF claims that it performed a TRC Test on PPL’s TOU program and it failed.  The SEF asserts that the TRC Test that PPL performed on the TOU program did not include customer costs such as timers and programmable thermostats.  SEF MB at 23.  

ALJ’s Recommendation

The ALJ stated that PPL’s TOU program, as an individual component of its EE&C Plan, does not have to pass the TRC Test.  RD at 31.  The Commission has already determined that PPL’s EE&C Plan, including the TOU program, passed the TRC Test and is cost effective[footnoteRef:9].  Based upon this prior Commission Order, the ALJ found that PPL’s TOU, as part of its EE&C Plan, is cost effective.  RD at 31.   [9: 	 	Petition of PPL Electric Utilities Corporation for Approval of its Energy Efficiency and Conservation Plan, Docket No. M-2009-2093216 (Order entered October 26, 2009) at 42, 43.] 


Exceptions

None of the Parties filed Exceptions to this issue.

Disposition

The SEF has raised legitimate issues regarding the potential costs and benefits of PPL’s proposed TOU program.  A review of the record confirms these cost concerns.  Additionally, PPL has: (1) not provided adequate information on the magnitude of its “educational” expenditures proposed under the Consumer Education Plan; (2) failed to incorporate the costs related to the proposed EE&C advertisement plan; and (3) failed to provide relevant information on other TOU program costs, consistent with our default service policy statement.  52 Pa. Code § 69.1808 (a)(4).

Specifically, the Plan provides incomplete information on the administrative costs, such as billing, collection, education, regulatory, litigation, tariff filings, working capital, information systems, and associated administrative and general expenses related to this default service option.  Also, it is unclear whether or not PPL assumed the use of timers and programmable thermostats in its projections of savings, and if the cost of these devices was included in its TRC calculations.  SEF MB at 23.  Given the robust educational plan, the costs of these various efforts should be properly identified and quantified, as should all cost components.  After fully identifying and quantifying all cost components, PPL should clearly state how and if  it proposes to collect any such cost components going forward to allow all parties to better weigh the benefits and costs of the program.  Quantification of these costs is critical, since PPL acknowledged that there is great uncertainty as to the level of TOU program participation.  

There are also many unanswered questions regarding quantification of the benefits and participation levels of the proposed plan that should have been better described based on PPL’s extensive experience with TOU pilot programs.  Current participation under PPL’s Year-Round Residential Pilot is only 824 participants, yet PPL’s proposed TOU filing assumes 16,000 participants by December 2010, and the EE&C Plan anticipates participation ramping up to 150,500 residential TOU customers by the end of the EE&C Plan period.  Tr. at 119.  PPL also acknowledged that net usage reductions and demand reductions were not analyzed under its current TOU program.  Only the shifting of energy usage that resulted in revenue shifts was analyzed.  SEF Exh. 1, Schedule No. 14.  Given the demand and energy reduction goals of Act 129, these parameters should be better studied.[footnoteRef:10]  Therefore, the lack of TOU Pilot usage analysis, and PPL’s aggressive projection for participation levels relative to historical participation rates, raise legitimate questions as to the cost effectiveness of this program.   [10: 	 	Both Peak Load Contribution (PLC) reductions and demand reductions as measured under Act 129 should be determined.] 


It is therefore imperative that we closely examine PPL’s TOU program costs.  PPL has properly identified $100,000 in costs, which is a reasonable amount to collect under this program.  However, if PPL intends to collect additional costs from customers, it must file cost recovery plans with this Commission.  PPL should update its TRC to reflect all actual costs and benefits of its TOU program.  While this Commission does apply the TRC Test at the plan level, the Commission has rejected, and will continue to reject, component program or measure level parts of EE&C Plans that are clearly uneconomic so as to encourage utilities to refocus resources on more cost effective measures.

J.  Consumption Reduction  

Positions of the Parties

PPL contends that it has provided analysis of its summertime pilot program started in 2002, by providing a detailed analysis for the first three years of the program.  Tr. 102; PPL MB 22, 23.  PPL’s analysis describes how many customers have participated in the pilot program, how many customers saved on their bills, how much they saved, and how many customers did not save and how much they did not save.  Tr. 102; PPL Exh. 3.  PPL also provided summary statistics for 2005 and 2006 on how much load has been shifted by participants.  RD at 32, 33.

The SEF alleges that PPL has presented no evidence that the TOU program will reduce consumption or shift demand.  SEF St. 1 at 9; SEF MB at 8-11.  Mr. Epstein argues that PPL has not provided adequate historic data to support its proposed TOU program.  Mr. Epstein St. 1at 6; Mr. Epstein MB at 9.

ALJ’s Recommendation

The ALJ concluded that PPL has provided sufficient evidence that its proposed TOU program will reduce consumption or demand.  PPL presented information on the results of its pilot TOU program at PPL Exh. 3.  For example, in 2002, approximately twenty-five customers participated during July, August and September of 2002.  According to PPL, three-quarters of the monthly bills of the participants during this time period were lower compared to what they would have been charged under standard residential service.  In 2003, approximately 275 customers participated and again three-quarters of the monthly bills were lower than they would have been charged under standard residential service.  In 2004 the number of participants dropped to 217.  Participants on the average saved a minimal amount.  A total of 127 participants saved money while ninety paid more.  PPL provided some additional information on the program for 2005 and 2006.  RD at 31, 32.

The ALJ found that while this information is based on a limited number of participants, PPL’s information indicates that some participants were able to save money on their bills by either reducing or shifting their demand.  It is difficult to know with certainty whether a larger number of participants will achieve similar savings in 2010 based on this limited information.  However, to meet its burden of proof, PPL must only present evidence on this issue that is more convincing, by even the smallest amount, than that presented by any opposing party.  Therefore, the ALJ concluded that PPL has met this burden of demonstrating that its proposed TOU program will reduce consumption and shift demand.    RD at 32.

Exceptions

None of the Parties filed Exceptions to this issue.

Disposition

Based upon our review of the record evidence we do not agree with the ALJ’s finding that PPL has demonstrated that current TOU customers’ usage and demand was reduced due to participation in the Program.  PPL acknowledged that net usage and demand reductions were not analyzed under its current TOU Program and that only the shifting of energy usage that resulted in revenue shifts was analyzed.  SEF Exhibit 1, Schedule 14.  We believe that given the demand and energy reduction goals of Act 129 these parameters should be better studied.  Included within this study should be the reductions to Peak Load Contribution as well as total electricity usage.  Accordingly, we find that the lack of analysis of PPL’s current TOU Program coupled with PPL’s aggressive projection for participation levels relative to historic TOU participation rates, raise legitimate questions as to the cost effectiveness of PPL’s proposed TOU Program.


K.  Demand Reduction Credits 	

Positions of the Parties

PPL asserts that its proposal to credit demand reduction credits to the ACR is reasonable because the Act has obligated PPL to offer the TOU, and the proposed TOU was included in its EE&C Plan.  Tr. 161, 162; PPL MB at 17, 18.  PPL points out that it plans to spend $4.0 million to market the TOU program under the EE&C Plan.  PPL Exh. No. 2.  These marketing costs will be recovered under the ACR.  PPL MB at 18.  PPL believes it is reasonable to reflect demand reduction credits in the ACR to reduce or offset the marketing costs for the TOU program.  PPL MB at 18.

The SEF objects to PPL’s proposal that any revenues resulting from the sale of demand reductions be used to offset Act 129 program costs through the ACR.  SEF St. 1 at 8.  According to the SEF, any revenues that result from PPL’s sale of demand reductions should be credited to the GSC to offset the under-recovery resulting from customer savings due to demand reduction.  SEF MB 23-25.  The SEF asserts that crediting the GSC would reduce the impact that the under-recovery would have on customers who, under PPL’s proposal, would have to make up any revenue shortfall through the GSC.  SEF MB at 24; SEF St. 1 at 8.

ALJ’s Recommendation

The ALJ determined that the SEF has viewed the TOU as a separate filing rather than as part of a larger whole and wants to treat it as a stand-alone program.  In the PPL EE&C Order,[footnoteRef:11] the Commission stated that the TOU program was part of a portfolio of fourteen programs constituting the EE&C Plan.  PPL EE&C Order, at 10, 11.  In the TRC Order,[footnoteRef:12] the Commission determined that it would evaluate each EE&C Plan in its entirety.  The ALJ found that these Orders indicate that the Commission intends to evaluate each EE&C Plan in its entirety rather than evaluate each individual component.   [11: 	 	PPL’s Energy Efficiency and Conservation Plan filed pursuant to Act 129 at Docket No. M-2009-2093216, Order entered October 29, 2009.]  [12: 	 	Implementation of Act 129 of 2008 – Total Resource Cost (TRC) Test, Docket No. M-2009-2108601, Order entered June 23, 2009, at 8.] 


According to the ALJ, since this is the approach that the Commission has taken, it would appear logical to take the same approach regarding any demand reduction credits resulting from the TOU program.  The ALJ reasoned that it is reasonable to treat the TOU program as a component of PPL’s EE&C Plan and allow PPL to credit the ACR.

The ALJ concluded that PPL’s proposal to credit demand reduction credits to the ACR is reasonable.  Since the TOU is required by Act 129 and is part of PPL’s EE&C Plan, it is reasonable that PPL credit demand reduction credits to the ACR, which the Commission approved.   PPL’s EE&C Order entered October 26, 2009, at 47 – 52; RD at 32. 

Exceptions

None of the Parties filed Exceptions to this issue.

Disposition

We cannot agree with the ALJ on this issue.  Under PPL’s proposal and the ALJ’s finding, all customers would benefit from a reduction in PPL’s ACR by applying demand reduction credits across the board.  This is inconsistent with our Default Service Policy.  The Price to Compare (PTC), which is applicable only to Default Service customers, should be designed to include all generation, transmission and other related costs of Default Service, including the Administrative costs of billing, collection, education, regulatory, litigation, tariff filings, working capital, information system and associated administrative and general expenses related to Default Service.  52 Pa. Code § 69.1808 Default Service Cost Elements.  Accordingly, PPL is directed to offset its Default Service PTC by the amount of demand reduction credits because it is the Default Service customers who will provide recovery of the TOU Program costs to PPL.

L.  PPL’s Mid-2010 TOU Filing

Supplement No. 71 will only be in effect for 2010 and PPL will file for approval of its 2011 TOU program in mid-2010.  Given the relatively short time that the Commission has to review and approve such a filing, the OTS recommends that PPL’s filing for its 2011 TOU program should include the following data:  

1) The number of participating customers by rate schedule;

2) The total reduction in peak demand by rate schedule;

3) The kW shifted from on-peak to off-peak for participating customers, by customer class;

4) The reduction in energy usage, if any;

5) The impact on capacity costs;

6) Actual program costs versus estimated program costs;

7) Actual TRC benefits versus projected TRC benefits;

8) The most recent load study;

9) Hourly peak load data for the period June 1, 2008 through the latest available date for 2010 at the time of the filing;

10) Actual consumption for the period June 1, 2009 through May 31, 2010;

11) All supporting documents including the historic locational marginal prices used in its analysis;

12) The hourly usage profile for each customer class.

ALJ’s Recommendation

The ALJ agreed with the OTS that the foregoing information will both help the Parties and the Commission facilitate the review process and ensure that the Parties and the Commission have the information necessary to analyze future TOU programs.

Exceptions

None of the Parties filed Exceptions to this issue.

Disposition

We agree with the ALJ and the OTS on this issue and believe that the provision of this additional information will provide clarity to the effectiveness of PPL’s TOU program.

M.  Rejection of PPL’s Supplement No. 71 as Filed

		ALJ’s Recommendation

Despite finding for PPL on many of the issues raised in this proceeding, the ALJ recommended that we not approve PPL’s Supplement No. 71, as filed on July 31, 2009, because it fails to comply with the statutory requirements at 66 Pa. C.S. 
§ 28079(f)(4)(ii), which prohibits PPL as an EDC from recovering any costs of the TOU program that are a result of lost or decreased revenues due to reduced or shifted demand.   The ALJ also recommended that Supplement No. 71 should not be approved by the Commission because it fails to comply with the statute at 66 Pa. C.S. § 2807(f)(5) by excluding Net Metering, Renewable Energy and On-Track customers from the TOU program.  The ALJ concluded that because Supplement No. 71 fails to comply with these statutory requirements, it is unreasonable, although the balance of Supplement No. 71 is reasonable. 

Disposition

We agree with the ALJ’s findings that Supplement No. 71 as filed does not comply with statutory requirements as noted above and therefore, is unreasonable.  Accordingly, we shall direct PPL to submit a revised tariff supplement consistent with this Opinion and Order.

III.  Conclusion

In light of the foregoing discussion, we shall grant PPL’s Exceptions in part, deny them in part, and modify the ALJ’s Recommended Decision accordingly.  We agree with the ALJ’s findings that PPL’s TOU program regarding recovery of lost or decreased revenues and the exclusion of certain customer classes is inconsistent with the statute.  We also agree with the ALJ’s finding that PPL has failed to comply with the statute at 66 Pa. C.S. § 2807(f)(5) by excluding Net Metering, Renewable Energy and On-Track customers from the TOU program.  We note, however, that our statutory requirement is to approve or modify the Plan within six months of submittal.  66 Pa. C.S. § 2807(f)(5).

PPL has stated in this proceeding that the expected cost increase for non-participating customers under its proposed GSC cost recovery will be minimal when spread out over all the customers in each rate class.  PPL also stated that it expects only 16,000 customers will opt into the proposed TOU program for 2010, and the anticipated cost increase for non-TOU customers will be so minimal that it will not even show up in mathematical rounding calculations.  Based upon these assertions, we shall direct PPL to modify its TOU program consistent with this Opinion and Order, to place the proposed TOU program into effect, and to absorb any costs of the TOU program that are a result of lost or decreased revenues due to reduced or shifted demand from the following rate schedules: RS, RTS(R), GS-1, GS-3, GH-1(R), GH-2 (R), and IS-1(R).  Additionally, as provided by 66 Pa. C.S. § 2807(e)(4), these costs will not be recoverable in any future proceeding before the Commission.  We shall further direct PPL to include customers from its On-Track, Net Metering and Renewable Energy Riders as eligible participants in the proposed TOU program.  We believe that all customers, with the exclusion of street lighting customers, should be given the opportunity to decide on their own whether this type of program will be beneficial to them.  Additionally, PPL is directed to exclude any education and marketing costs associated with its TOU program offered as a default service option in its Consumer Education Plan or EE&C Plan budget.  If PPL should require additional education and marketing cost recovery for its TOU program, it should seek recovery of these costs in a subsequent TOU program filing or default service filing; THEREFORE;

		IT IS ORDERED:

		1.	That PPL Electric Utility Corporation’s Exceptions are granted in part, and denied in part, consistent with this Opinion and Order.

2.	That the Recommended Decision of Administrative Law Judge David A. Salapa, issued on December 10, 2009, is modified, consistent with this Opinion and Order.

		3.	That PPL Electric Utilities Corporation shall not place into effect the Time of Use program contained in Supplement No. 71 to Tariff Electric-Pa. P.U.C No. 201 which has been found to be unjust and unreasonable.

		4.	That PPL Electric Utilities Corporation shall file tariffs, tariff supplements or tariff revisions containing a revised Time of Use program which is consistent with this Opinion and Order. 

		5.	That PPL Electric Utilities Corporation’s tariffs, tariff supplements or tariff revisions may be filed upon less than statutory notice and, pursuant to the provisions of 52 Pa. Code §§ 53.31 and 53.101, may be filed to be effective for service rendered on and after the date of entry of the instant Opinion and  Order. 

		6.	That PPL Electric Utilities Corporation shall comply with all directives, conclusions and recommendations in this Opinion and Order that are not the subject of individual ordering paragraphs as fully as if they were the subject of specific ordering paragraphs.

		7.	That the Complaint filed by the Office of Consumer Advocate in this proceeding at Docket Number C-2009-2128394 is sustained in part and dismissed in part and shall be marked closed.

		8.	That the Complaint filed by the Office of Small Business Advocate in this proceeding at Docket Number C-2009-2136098 is dismissed and marked closed.



9.	That after acceptance and approval by the Commission of the tariff revisions filed by PPL Electric Utilities Corporation, the Secretary’s Bureau shall mark these cases closed. 
[image: ]
	BY THE COMMISSION,


	James J. McNulty
	Secretary


(SEAL)

ORDER ADOPTED:  January 28, 2010

ORDER ENTERED:  March 9, 2010
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