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MOTION OF VICE CHAIRMAN TYRONE J. CHRISTY 

	The proceeding before us involves a formal complaint filed by Melissa Randall (Complainant) on September 19, 2008, against PECO Energy Company (PECO).  The formal complaint is a timely appeal of a decision issued on August 25, 2008, by the Commission’s Bureau of Consumer Services (BCS).  The BCS decision established a payment arrangement for the Complainant, requiring her to pay her budget bill for electric and gas service of $241 plus $382 per month on her arrearage, which at the time of the BCS decision was $9,150.82.  

In her formal complaint, the Complainant requested a payment arrangement equal to her budget bill plus $50 - $75 per month toward her arrearage for one year, with gradually increasing payments on her arrearage in subsequent years.  PECO’s answer alleged that Complainant has a history of missed and late payments, returned checks and broken payment arrangements, and asked that the complaint be dismissed.  

The Initial Decision of Administrative Law Judge (ALJ) Fordham, issued on July 6, 2009, dismissed the complaint, citing the statutory prohibition at 66 Pa. C.S. §§ 1403 and 1405(d) against the Commission issuing second or subsequent payment arrangements for customers who have defaulted on a prior Commission-issued payment arrangement.  Although the Initial Decision is not perfectly clear, it seems that the ALJ was referring to a February 2004 payment arrangement issued by BCS to the Complainant, rather than the August 2008 BCS order that is the subject of this appeal.  The Complainant filed exceptions to the Initial Decision, stating that her household income had decreased since the hearing due to one of her son’s reduction in work hours. 
 
For the reasons explained below, I believe that this complaint should be dismissed for different reasons than those relied upon by the ALJ, that the exceptions should be denied, and that the payment arrangement issued by BCS should be amended so as to require the Complainant to pay off her arrearage in six months.

A review of the Complainant’s account history is instructive.  On March 1, 2006, the Complainant was discharged from a Chapter 7 bankruptcy proceeding that she filed in 2005.  On May 22, 2006, PECO wrote off her pre-petition account balance of $4,142.77.  PECO Exh. 4.  Following the write-off of her $4,142.77 account balance, the Complainant made only three valid payments to PECO in 2006, totaling $605.  Also in 2006, five of the Complainant’s checks were returned for insufficient funds.

In 2007, six of the Complainant’s checks were returned for insufficient funds, including checks for $5,501, $5501, and $5,671 that were sent after PECO sent termination notices to the Complainant.  The Complainant made no valid payments on her account in 2007.  PECO Exh. 1.

The Complainant made only one valid payment to PECO in 2008, which was a payment of $277 by credit card on May 30, 2008.  This was, in fact, the only valid payment that the Complainant made on her gas and electric bills between May 2006 and January 2009.  NT at 37.  By the date of the hearing on February 23, 2009, the Complainant’s account balance had increased to $10,770.61, or $1,620 higher than the Complainant’s arrearage when BCS issued the decision in August 2008 that is the subject of this appeal.

The Complainant has been given four previous payment arrangements and has not complied with any of them.  In addition to the payment arrangement issued by BCS in August 2008, BCS issued a payment arrangement to the Complainant in February 2004, requiring her to pay her budget bill of $150 plus $100 on her arrearage.  PECO subsequently granted payment arrangements to the Complaint in October 2004, March 2007, and April 2008.  Since 2007, PECO has issued at least five termination notices to the Complainant.  The Complainant has managed to avoid termination each time, either by submitting checks that were returned for insufficient funds, or through the use of the Commission’s medical certification procedures. 

Based on the information provided by the Complainant at the hearing, her household’s gross monthly income is $6,534.37, a level four income for a household of four.  The ALJ concluded that, if the Commission were authorized under Chapter 14 to establish a payment arrangement for the Complainant, she would be required to pay her account balance in six months.  The August 2008 payment arrangement issued by BCS, however, was based on a payback period of 24 months.[footnoteRef:1]  [1:   $384 per month x 24 months = $9,168.  At the time of the BCS decision in August 2008, the Complainant’s arrearage was $9,150.] 


As stated above, the ALJ dismissed the complaint based on a conclusion that, absent a significant change in income, Chapter 14 bars the Commission from issuing a payment arrangement in this case due to the February 2004 payment arrangement issued by BCS.  I disagree.  Section 1405(d) of the Public Utility Code, 66 Pa.C.S. § 1405(d), limits the Commission’s ability to establish more than one payment arrangement for a customer (absent a change in income as defined by Chapter 14).  However, Chapter 14 went into effect on December 14, 2004, approximately ten months after BCS established the February 2004 payment arrangement for the Complainant.  A reasonable interpretation of Section 1405(d) is that a pre-Chapter 14 payment arrangement does not prohibit the Commission from establishing a payment arrangement pursuant to Chapter 14 before the prohibition in Section 1405(d) applies. 

Because the Commission does have the authority to issue a payment arrangement in these circumstances, BCS had the authority to issue a payment arrangement to the Complainant in 2008.  The terms of the BCS payment arrangement were timely appealed, and thus are subject to our review.  Based on the Complainant’s household income, the payment arrangement issued by BCS was not consistent with Chapter 14, and should be amended so as to require the Complainant to pay her arrearage within six months.  Section 1405(b)(4) of the Public Utility Code, 66 Pa.C.S. § 1405(b)(4), requires that Commission-issued payment arrangements retire unpaid balances within six months when a customer’s gross household income is more than 300%  of the Federal poverty level.  In reaching this conclusion, I recognize that the monthly payment required of the Complainant is going to increase substantially.  Given her extremely poor payment history detailed above, and her relatively high household income, I believe that this result is appropriate. 

The Complainant’s exceptions state that, since the date of the hearing, the household income had decreased to some degree due to the reduction of her son’s working hours.  The Complainant’s exceptions should be denied for several reasons.  First, she inappropriately is attempting to introduce new evidence after the close of the record.  Second, the maximum length of a payment arrangement for the lowest income category under Chapter 14 is 60 months.  Based on the Complainants’ $10,770 arrearage in February 2009, we would be unable under any circumstances to establish the payment arrangement of budget plus $50-$75 sought by the Complainant. 


THERFORE, I MOVE THAT:

1.	The Initial Decision of Administrative Law Judge Fordham issued on July 6, 2009, be modified in accordance with this motion.

2. 	The Exceptions be denied.

3.	The Office of Special Assistants prepare an Opinion and Order consistent with this motion.
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