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HISTORY OF THE PROCEEDINGS

On April 13, 2009, Louis Pettinato, Sr. and his son, Louis Pettinato, Jr. (Complainants) filed a Formal Complaint (Signed by Louis Pettinato, Jr.; it is not challenged that the issues raised in the Formal Complaint relate to both Sr. and Jr.) with the Pennsylvania Public Utility Commission against UGI Penn Natural Gas, Inc. (Respondent) alleging that they were improperly charged for the installation of gas lines to their home.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 2457332.  On May 6, 2009, Respondent filed an Answer denying that any of the charges for the new line were improper.
By Hearing Notice dated August 17, 2009, the parties were notified that an Initial Hearing in this case was scheduled for the morning of October 8, 2009.  The hearing convened as scheduled.  The Complainants appeared pro se and proffered no exhibits; both Louis Pettinato, Jr. and Sr. testified.  The Respondent appeared represented by counsel and proffered eight exhibits; all were entered into the record.  The record closed on November 9, 2009, and was reopened on February 8, 2010, to receive clarifying evidence from both Complainant’s and from the Respondent.  The record closed on February 24, 2010.  The matter is now ready for disposition.
FINDINGS OF FACT

1. The Complainants reside at 35 Garber Street, Old Forge, Pennsylvania.  
2. The Complainants are current customers of the Respondent’s and this Formal Complaint relates to service at 35 Garber Street.  
3. 35 Garber Street is one of the first homes on this street.  Tr. 7.

4. The Complainants believe that the Respondent’s charges are unfair and that they should not be responsible for the charges.  The Complainants did not challenge the computation of the charges.  Tr. 9.

5. This Formal Complaint is an appeal of a prior Bureau of Consumer Services (BCS) informal decision at Case No. 2457332.  
6. Mediation was attempted but was unsuccessful.  Tr. 11-12.

7. From 1964 until 2008, the Complainants heated the home with oil.  Tr. 21.

8. It was Complainants choice to switch to gas instead of oil.  Tr. 22.

9. On June 21, 2008, the Complainant’s son, Louis Pettinato, Jr. signed and filed a Gas Service Application for 35 Garber Street.  PNG Exh. 1.

10. The Gas Service Application bears seven bulleted points directly above the signature line.  The first bullet point states “The undersigned hereby makes application for das service for the premises herein described and agrees to comply with the rate schedules, rules, and regulations in company tariffs of UGI-PNG on file with the Public utility Commission [ ].”  (Bold in the original).  PNG Exh. 1 
11. On July 21, 2008, the Respondent mailed a letter to Louis Pettinato, Jr. that states: “Your application to install a new gas service at 35 Garber Street, Old Forge is subject to a customer contribution in the amount of $882.00.  Customer contributions are determined by estimation of your yearly consumption, annual revenue, and the cost of installation.”  PNG Exh. 5.
12. The Complainants did not call or write the Respondent to ask for a more complete explanation of how the Respondent determined the customer contribution of $882.00.  It is not in dispute that he paid the $882.00.  Tr. 14.
13. The Complainants believed they were forced to pay the Respondent’s customer contribution and that the figure was unfair.  Tr. 14-15.

14. After 1996, the gas line going to a home across the street from Complainant’s home was cut because of a leak.  At that time no gas was used at Complainant’s home.  Tr. 18.
15. The Respondent was not the company responsible for cutting and retiring a portion of the gas line in 1996; that company was PG Energy.  PNG Exh. 8, Tr. 19, 44-46.
16. Michael Trusa, Marketing Representative, testified for the Respondent.

17. Mark Work, Manager of Design Construction Engineering, Northern Area, testified for the Respondent.
18. PNG Exhibit 2 shows an estimated breakdown of costs and materials to install the new gas service line at 35 Garber Street, and shows the customer contribution of $882.00.  Tr. 29, PNG Exh. 2.
19. PNG Exhibit 3 shows a detailed breakdown of costs and materials and shows a further breakdown between company costs and contractor costs.  PNG Exh. 3.

20. To determine the customer contribution, the Respondent estimated the cost of the project, deducted an allowance (arrived at by an in-house formula) and the remainder cost is borne by the customer.  The total cost was $4,269, minus the allowance of $3,387, leaving $882.00 for the Complainant to pay.  PNG Exh. 2, Tr.31.
DISCUSSION

Burden of Proof:

The Complainants have the burden of proving their case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub.Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a complainant must present evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).  The offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
Customer request for new service:
The Complainants argued that the $882.00 they were charged by the Respondent to put in a gas line to bring service to their home was unfair.  “Unfairness” is an equity issue, and as such, the Commission does not have authority to rule upon it.  The Commission is a creature of statute and has only those powers granted to it by statute, and equity jurisdiction is not one of them; equity issues must be raised in Courts of Common Pleas.  The Complainants did not argue, and certainly did not present any evidence, that the figure was incorrect, merely that it was unfair.  The Complainants did not allege unreasonableness, again, specifically “unfairness.”  Nonetheless, for the sake of clarity, I will address whether the Respondent made any error of law under the Public Utility Code relative to installing a new service line.
In June of 2008, the Complainants applied for gas service at their home at 35 Garber Street, Old Forge, Pennsylvania.  (The Application is signed by Louis Pettinato Jr.)  In order to bring gas service to 35 Garber Street, the Respondent needed to extend a main and run a lateral gas line to the home.  Michael Trusa coordinated the Respondent’s engineering staff to produce an estimate of the costs involved and on July 21, 2008, Mr. Trusa sent the Complainants a letter (addressed to Louis Pettinato Jr.) stating that the customer contribution would be $882.00 and that after receiving the funds, the company would process the application.  The Complainants mailed in the funds.
Service was installed on October 13, 2008.  
On October 14, 2008, the Complainants filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  That action was closed on March 20, 2009.  The Complainants were not satisfied and filed this Formal Complaint.  The Mediation arm of the Office of the Administrative Law Judge (OALJ) attempted resolution of the Formal Complaint, but filed its report on May 13, 2009, that mediation was unsuccessful; the matter needed to be scheduled for hearing.  A full hearing on the merits was conducted, complete with court reporter, requiring the Respondent to attend represented by counsel, and the production of a written transcript of fifty-three pages.  The costs associated with the Commission’s efforts listed above were not insignificant.
The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067 (Pa. Commw. 1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816 (Pa. Commw. 1991), alloc. den. 605 A.2d 335 (Pa. 1992).  The Respondent’s tariff states at Section 5.2:
Obligation to Extend:  Under the rules set forth below and under normal conditions of construction and installation, upon written application, the Company will extend its facilities within its service territory, provided that (a) the requested extension will not adversely affect the availability or deliverability of gas supply to existing customers and (b) the Company’s investment in facilities is warranted by the anticipated revenue to be derived from the extension.  The costs of extending facilities beyond that provided by the Company shall be paid by the applicant.  (Emphasis added.)
The Complainants applied for gas service to their home in June 2008; it was installed in October 2008.  Only after receiving the requested service extension did the Complainants disagree with the July 21, 2008, letter that advised the Complainants that the customer contribution assessment was $882.00 and must be paid prior to installation of the line.  At no time between July 2008, and October 13, 2008, did the Complainants request any explanation of the customer contribution assessment.  The Respondent properly presumed acceptance and proceeded to install the requested service when the $882.00 payment was received.  Certainly an explanation of how the customer contribution figure was derived could have been provided had the Complainants requested it.  

The Respondent properly followed the mandates of its tariff.  The July 21, 2008, letter could have been more expansive and explicative, but that is neither error, nor omission.  The letter stated the basics, if a customer wants or needs a more detailed explanation a telephone call to Mr. Trusa, or return letter would have been timely, appropriate, and likely useful.  To accept the July 21, 2008, assessment, pay the funds, have the requested extension installed and then complain that the assessment is untimely and inappropriate, and as will ultimately be shown, ineffective. 
The Complainants also argued that the Respondent should not have removed the gas line in 1996.  They did not, instead, PG Energy did.  No allegations of successor liability were made or explored. Even if it had been the Respondent that removed the line, they would have had every right to remove it.  The line was not needed in 1996.  

In summary, the Complainants have failed to prove that the Respondent did anything in violation of the Public Utility Code.  The Formal Complaint will be dismissed in the paragraphs below.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, Complainants bear the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).
4. The Respondent’s tariff has the force and effect of law and is reasonable.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Commw. 1977), Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Commw. 1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 594 A.2d 816 (Pa. Commw. 1991), alloc. den. 605 A.2d 335 (Pa. 1992).
5. The Respondent properly assessed a customer contribution of $882.00 for creation of a gas service line to the Complainants’ home at 35 Garber Street, Old Forge, Pennsylvania.

6. The Complainants failed to meet their burden of proof.
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Secretary’s Bureau correct the caption to read Louis Pettinato Sr. and Louis Pettinato, Jr. as the Formal Complainants.

2. That the Formal Complaint of Louis Pettinato, Sr. and Louis Pettinato, Jr. at Docket No. C-2009-2102117 is dismissed and that the Secretary’s Bureau shall mark the Docket closed.
Date:
February 23, 2010


_______________________________







Ember S. Jandebeur






Administrative Law Judge
� The Docket reflected only “Louis Pettinato” however, both Father and Son are the Formal Complainants and the Docket is corrected in this Initial Decision.
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