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Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 12, 2008, Harriette Howie (Complainant) filed a formal complaint against PECO Energy Company (Respondent) alleging that she is being held responsible for bills incurred when she was not residing at the property.  On October 15, 2008, Respondent filed an answer denying the material allegations in the complaint.
By Hearing Notice dated November 19, 2008, an initial hearing was scheduled for February 4, 2009.  On November 24, 2008, I issued a Prehearing Order that set forth procedures to be followed in this case.  
The hearing was held as scheduled.  Complainant appeared and testified.  Complainant presented her daughter, Shanice Howie, as a witness, and she also testified.  
Respondent was represented by Michael Swerling, Esquire.  Nadine Tillman, who is employed by Respondent as a regulatory assessor, testified on Respondent’s behalf.  Respondent presented eight exhibits at the hearing, including a cross-examination exhibit, all of which were admitted 
into evidence.  Respondent submitted late-filed exhibits 8, 9 and 10 under cover letter dated April 6, 2009.  Respondent’s late-filed exhibits are admitted into evidence.
 


The hearing transcript consists of ninety-two pages.  The record closed on February 1, 2010, upon my receipt of an electronic mail message from Respondent’s attorney regarding the status of the case.

FINDINGS OF FACT
1.
Complainant, Harriette Howie, is a residential gas heating and electric service customer of Respondent, PECO Energy Company.  She resides at 450 Washington Avenue, Media, PA 19063.  Tr. 5-6; PECO Ex. 6.
2.
Complainant along with her fiancé, Alfred Howie, and their children moved into the Washington Avenue property in September 2000, and she had gas and electric service placed in her name.  Tr. 6-8, 58-59, PECO Ex. 1.
3.
Gas and electric service was in Complainant’s name from September 2000 to August 19, 2004.  Tr. 58-59.

4.
 On August 19, 2004, Mr. Howie contacted Respondent and requested that service be placed in his name.  Respondent complied.  Tr. 58-59.
5.
In November 2004, Complainant and Mr. Howie married.  Tr. 10-11.

6.
On May 22, 2008, gas and electric service was placed in Complainant’s name after she provided Respondent with documentary evidence of Mr. Howie’s death.  Tr. 60-61. 
7.
Respondent holds Complainant responsible for payment of $15,196.60 as of February 4, 2009, which includes the following periods of time and amounts: 
September 5, 2000 to August 19, 2004 account balance
$  9,158.16






   late fees

$  1,511.07

August 19, 2004 to May 28, 2008 account balance

$  1,255.17

May 28, 2008 to February 4, 2009 account balance

$  3,272.20
Total







$15,196.60

Tr. 13-17, 58-59, 77.

DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Ms. Howie has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. 
§ 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



The issue in the present case is whether Complainant is legally responsible for payment of gas and electric bills issued during the period from February 2002 to October 22, 2004.  Complainant asserts that she was not living at the residence located at 450 Washington Avenue, Media, PA during that time and therefore she should not be held responsible for payment of the bills for energy service.  Tr. 6-11.


Complainant testified that she and her fiancé at the time, Alfred Howie, and their children moved into the residence in September 2000.  According to Complainant, the residence was owned at one time by Mr. Howie’s parents, and his brother and sister were residing there when they moved in.  On September 5, 2008, Complainant contacted Respondent and had gas and electric service placed in her name, according to record evidence.  Tr. 6-8, 38-39, 58-59; PECO Ex. 1.  



Complainant asserted that in February 2002, she moved out of the Washington Avenue property because she was having problems with Mr. Howie and not getting along with his brother and sister.  Complainant stated that she moved in with Mr. Howie’s cousin.  Her children remained in the Washington Avenue residence with Mr. Howie, according to Complainant’s testimony.  Complainant admitted that she never contacted Respondent to have it terminate service in her name when she moved out of the residence in February 2002.  Complainant testified that she relied upon Mr. Howie to contact Respondent and have it terminate service in her name upon her departure, and that she discovered after Mr. Howie died that he had not done so.  Tr. 6-10, 38-40.


Complainant stated that she moved back into the Washington Avenue residence on October 22, 2004, two weeks before she married Mr. Howie.  Mr. Howie died on April 6, 2008, according to Complainant’s testimony.  On May 28, 2008, Complainant provided Respondent with documentary evidence of Mr. Howie’s death, and Respondent consequently placed service in Complainant’s name.  Tr. 10-11, 19-20.


Respondent’s witness, Nadine Tillman, testified that service was initially placed in Complainant’s name in September 2000 and was not taken out of her name until August 19, 2004, when Mr. Howie contacted Respondent and requested that service be placed in his name.  During the period from August 19, 2004 to May 28, 2008, service was in Mr. Howie’s name. Ms. Tillman stated that on May 22, 2008, as Complainant also indicated in her testimony, service was placed in Complainant’s name after she provided Respondent with documentary evidence of Mr. Howie’s death.  Ms. Tillman asserted that Complainant is responsible for payment of $15,196.60, which includes the following periods of time and amounts:

September 5, 2000 to August 19, 2004 account balance
$  9,158.16






   late fees

$  1,511.07

August 19, 2004 to May 28, 2008 account balance

$  1,255.17

May 28, 2008 to February 4, 2009 account balance

$  3,272.20
Total







$15,196.60

Tr. 13-17, 58-59, 77.



Commission regulations state that a customer who is about to vacate a property and wishes to have service terminated in her name, is required to give the utility advance notice, and if she does not, she will be responsible for payment for service rendered.  52 Pa. Code § 56.16 (a).  The commission’s regulation reads as follows:

§ 56.16.  Transfer of accounts.
(a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date on which it is desired that service be discontinued.  In the absence of a notice, the ratepayer shall be responsible for services rendered.

Complainant testified that she vacated the property in February 2002.  She admitted that she did not notify Respondent.  Consequently, Complainant is legally responsible for payment of the bills for service during the disputed period from February 2002 to October 22, 2004.  Thus, I find that Complainant did not meet her burden of proving that Respondent unlawfully billed her for service. I must therefore dismiss the complaint.     
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Harriette Howie against PECO Energy Company at Docket No. C-2008-2065529 is dismissed.

2.
That this case be marked closed.

Date:  February 23, 2010



_______________________________








Charles E. Rainey, Jr.







Administrative Law Judge
	� 	Respondent’s late-filed exhibits were due on February 13, 2009, and Complainant was given until February 26, 2009, to submit any written objections to the late-filed exhibits.  Tr. 69-70, 74, 76-77.  In an electronic mail message dated March 4, 2009, Respondent’s attorney apologized for the delay in submitting the late-filed exhibits, explaining that he had only recently ordered, received and reviewed the hearing transcript to ensure that all promised late-filed exhibits were submitted.  Complainant did not object to the timeliness or merits of the exhibits.  Complainant was not prejudiced by the untimely exhibits.  Respondent’s late-filed exhibits are therefore admitted into evidence.


	� 	At the hearing I announced that the case would be held open for thirty days to allow Complainant to apply for enrollment in Respondent’s customer assistance program (CAP), which is designed to assist low income payment troubled customers.  Tr. 79.  Respondent’s attorney was directed to update me in writing regarding the status of Complainant’s CAP application, including any settlement of the complaint if Complainant were enrolled in CAP.  Tr. 80, 86-87.  By electronic mail message dated March 4, 2009, Respondent’s attorney informed me that Respondent had just received Complainant’s CAP application and that she had not provided financial information for her daughter, so Respondent sent Complainant a letter requesting that information.  In an electronic mail message dated February 1, 2010, Respondent’s attorney, Tishekia Williams, informed me that Complainant did not respond to the letter requesting the missing financial information.  Ms. Williams also stated that Respondent’s representative attempted to contact Complainant by telephone in April 2009, but Complainant’s telephone was disconnected.  According to Ms. Williams, Complainant never submitted a completed CAP application.
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