	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Calvin Pryce						:
	:
v.						:		C-2009-2128936
:
Duquesne Light Company				:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


This Initial Decision dismisses, with prejudice, the Formal Complaint filed by Calvin Pryce (Mr. Pryce or Complainant) against Duquesne Light Company (Duquesne Light or Respondent) at Docket No. C-2009-2128936, for his failure to appear at the hearing and prosecute his Complaint.

HISTORY OF THE PROCEEDING

On September 2, 2009, Complainant filed a Formal Complaint against Respondent. Complainant alleged there were incorrect charges on his electric bill and that he had received a utility termination notice from Respondent. Paragraph 5 of the Formal Complaint form, which permits a complainant to state the relief he is seeking from the Public Utility Commission (Commission), did not request any relief or state how Mr. Pryce wanted his Complaint resolved by the Commission. Respondent filed an Answer to the Complaint on September 29, 2009. 

 By letter dated January 21, 2010, the Commission informed the parties a hearing on the Complaint would be held at 10:00 A. M. on Tuesday, February 23, 2010, at Piatt Place, Suite 2200, 301 5th Avenue, Pittsburgh, PA 15222. Additionally, on January 29, 2010, the Prehearing Order issued in this case reminded the parties of the date, time, place and manner of the hearing.[footnoteRef:1] [1:  	Complainant listed Welch Gold Segal, Forbes Avenue, Lawyers Building, Pittsburgh, PA, as his legal representative. Both the Commission’s letter and the Prehearing Order notified the legal representative of the scheduled hearing. Neither notice was returned by the U.S. Postal Service as undeliverable. The legal representative did not enter a Notice of Appearance in this case as provided for under 52 Pa. Code §§ 1.24 and 1.25. ] 


On February 23, 2010, at approximately 10:03 A.M., the undersigned presiding officer convened the hearing in this matter. Counsel for Respondent, Krysia Kubiak, and her two witnesses were present for the hearing. Complainant was not present for the hearing. The hearing was recessed to provide additional time for Complainant to appear. 

The hearing was reconvened at approximately 10:33 A.M. However, Complainant had not appeared to offer any testimony or documentary evidence. Counsel for Duquesne Light Company moved for the dismissal of the Complaint, with prejudice, for Mr. Pryce’s failure to appear and prosecute his Complaint. The motion was granted by the undersigned from the bench.

DISCUSSION

The Commission satisfied the requirement of affording Complainant with administrative due process, by providing timely notice of the hearing on the complaint, and the opportunity to be heard. Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984). The Commission’s letter of January 21, 2010, and the Prehearing Order of January 29, 2010, both of which informed the parties of the place, day, date and time of the hearing in this case, were mailed to Complainant at the address he provided on the Formal Complaint form in the ordinary course of the Commission’s business. The Commission’s letter and the Prehearing Order sent to Complainant’s address were not returned by the United States Postal Service as undeliverable.  

There is a presumption in the law that Mr. Pryce received both the Commission’s notice of the hearing and the Prehearing Order. Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).

The hearing was called to order at approximately 10:03 A.M. Respondent’s attorney and two witnesses were present, however, Complainant was not present for the hearing. The hearing was briefly recessed and reconvened at approximately 10:33 A.M. At the time the hearing was reconvened, Complainant had not appeared. At that point, Respondent moved for the dismissal of the Complaint.

The Prehearing Order issued in this case informed the parties of the procedure to follow if either wished to request a change in the scheduled hearing date. A written request for changing the hearing date must be submitted no later than five days prior to the hearing. No communication was received by the undersigned from Complainant in either an oral or written form. Additionally, the Commission’s file in this case does not contain any communication from Mr. Pryce requesting a continuance of the scheduled hearing.

Once timely notice of a hearing and the opportunity to be heard has been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, entered October 25, 1993. When a complainant fails to appear for a scheduled hearing, the complaint is to be dismissed with prejudice. Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995, and Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993.





ORDER

THEREFORE,

IT IS ORDERED:  

1.	That the motion of Duquesne Light Company for the dismissal, with prejudice, of the complaint filed against it by Calvin Pryce at Docket No. C-2009-2128936 for the failure of Mr. Pryce to appear at the hearing of February 23, 2010, and prosecute his Complaint, is granted.

2.	That the complaint of Calvin Pryce against Duquesne Light Company at Docket No. C-2009-2128936 is dismissed, with prejudice, for the failure of Mr. Pryce to prosecute the Complaint.
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