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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition are Exceptions filed by Ruben Collazo (Complainant) on December 30, 2009, in response to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued herein on December 9, 2009.  On January 7, 2010, Stillwater Sewer Corporation (Stillwater) filed Reply Exceptions.
 
History of Proceeding[footnoteRef:1] [1:      For a complete History of the Proceeding prior to December 19, 2008, the reader may refer to the Commission’s Opinion and Order entered on that date, as well as the Initial Decision in this case dated March 27, 2007. ] 


		By Opinion and Order entered December 19, 2008, at this docket number (December 2008 Order) the Commission remanded this case to afford Stillwater Sewer Corporation (Respondent or Stillwater) the opportunity to demonstrate that Stillwater Lakes Civic Association, Inc. (Association), the parent of Stillwater, as a Pennsylvania planned community association, qualifies as an exempt bona fide “cooperative association” within the meaning of Re Adrian Water Company, 53 Pa. P.U.C. 139 (1979).  

          By way of background, on September 22, 2006, the Complainant filed a Complaint, wherein he alleged that he is a property owner within Stillwater Lake Estates, Inc. (Community) in Monroe County, Pennsylvania, but he is not a member of the Association.  Since Stillwater provides wastewater utility service to the Association and he receives wastewater utility service from Stillwater, the Complainant claimed that Stillwater provides public utility service.  Because it does not hold a Certificate of Public Convenience (Certificate) from this Commission, the Complainant contends Stillwater is a de facto public utility that should come under the jurisdiction of the Commission.

		A further telephonic hearing convened on August 24, 2009.  Both the Complainant and Stillwater were represented by counsel.  The Complainant submitted an additional five exhibits (Complainant’s  Exhs. 1, 2, 3, 5 and A) that were admitted into the record.  The Respondent offered an additional ten exhibits that were admitted.  Altogether, the hearings generated 189 pages of notes of testimony.  Both Parties filed Main and Reply Briefs.  The record closed on November 12, 2009.

		By Initial Decision Upon Remand of December 9, 2009, the ALJ recommended that the Complaint be dismissed because he concluded that Stillwater is an exempt bona fide “cooperative association.”  Exceptions and Reply Exceptions were filed as above noted.

Discussion

		Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

           In his Initial Decision Upon Remand, ALJ Corbett reached Further Findings of Fact Nos. 16-52 (I.D. at 2-6) and Conclusions of Law Nos. 1-3 (I.D. at 19).  We shall adopt and incorporate herein by reference the ALJ’s Further Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		In his Exception No. 1, the Complainant argues that, because neither Stillwater nor the Association has “officially” changed its status since the filing of the Complaint, the Commission cannot reach the decision that the Association is a bona fide 
cooperative association.  Exc. at 1-4.

		On review, we find this Exception not to be meritorious.  A brief review of the history of this proceeding is instructive.  On January 28, 2008, the Commission entered a Tentative Order which concluded that the Association, as the parent company of Stillwater, should be afforded the opportunity to become a bona fide cooperative association.  However, that Order continued, if the Association chose not to become a bona fide cooperative association, the Tentative Order would become final, and Stillwater would be required to apply for a Certificate.  Ruben Collazo v. Stillwater Sewer Corporation, Docket No. C-20066892 (Tentative Order entered January 28, 2008) (January 28 Order) at 9.

		Stillwater then filed a Petition to Reopen the Record asserting that the Association already met the requirements of a bona fide cooperative association, pursuant to Commission precedent.  Stillwater contended, in other words, that a change in the Association’s status was not necessary because, if Stillwater was provided with the opportunity, it could present evidence proving that the Association was a bona fide cooperative association.

		On December 19, 2008, the Commission entered an Order which granted Stillwater’s Petition to Reopen and also assigned this proceeding to the Office of Administrative Law Judge to conduct further proceedings and to allow Stillwater an opportunity to present additional evidence as to whether it already meets the requirements of a bona fide cooperative association as set forth in Re Adrian Water Company, 53 Pa. P.U.C. 139 (1979).  December 2008 Order at 7-8.

		In the instant Initial Decision Upon Remand, the ALJ reviewed the evidence presented by Stillwater and correctly determined that “substantial evidence exists in the record to find that, as a Planned Community, the Association meets the requirements of a bona fide cooperative association under both the definition contained in Section 102 of the Public Utility Code and the five criteria set forth in Adrian.”  Additionally, the ALJ correctly noted that the Complainant “fail[ed] to present any evidence or authority whatsoever to support his burden of showing that the requisite criteria have not been met.”  I.D. at 18.  We conclude that the Association meets the requirements of a bona fide cooperative association, regardless of whether it “officially” changed its status since the filing of the Complaint.  For the above reasons, the Complainant’s Exception No. 1 is denied.

		Complainant’s Exception No. 2 and Exception No. 4 will be considered jointly, since they are interrelated.  In those Exceptions, the Complainant objects to the ALJ’s Finding of Fact No. 18, found on page 2 of his Initial Decision Upon Remand, which reads as follows:

18. The Association’s role is to own, operate, manage, repair and replace the common facilities in the planned community of Stillwater Lake Estates, Inc. (the “Community”) (N.T. 109).

Exc. at 4-9 and 14-16.


		We note initially that the Complainant’s Exceptions 2 and 4 do not actually address this issue, nor does the Complainant provide any substantive basis for his claims regarding the ALJ’s findings.  The discussion in the Exceptions is based upon a confused and misunderstood review of a Federal Court Memorandum regarding a Motion in Limine. 

		A brief review of the history of the Association may be helpful.  In 1981, Sun Dance Stillwater Corporation (Sun Dance) created and later deeded to the Association all of the roads, lake and other common facilities (collectively, Common Facilities) in the Community.  Stillwater Exh. 5.  This transfer by Sun Dance to the Association of the rights to enforce covenants, conditions and restrictions is set forth in the Declaration of Covenants, Conditions and Restrictions (Declaration) of the Association.  In addition to the Declaration, which is the senior governing document for the Community, the Association is also governed under a set of Bylaws, which set forth corporate rules governing the Community and the means by which the Association is to operate.  Stillwater Exh. 8.

		The Complainant has resided within the Community since approximately 1971, and he has received wastewater service from Stillwater since approximately 1982.  Stillwater M.B. at 18.  In approximately 2002, the Complainant brought a civil action against the Association before the Federal District Court for the Middle District of Pennsylvania.  

		A settlement was reached in that proceeding, in which the Complainant voluntarily chose to relinquish his voting rights in the Association, while requesting that Stillwater continue to provide service to him.  The Complainant also agreed to remit to the Association the annual maintenance charge and any special charges, as well as the regular wastewater service charges on the same basis and in the same amount as those that are usually assessed to a similarly situated owner within the Community.  We note that, because the Federal District Court only reviewed the terms of the settlement, the Federal civil action did not address the Association’s status as a bona fide cooperative association. 

		The ALJ, on pages 8-10 of his Initial Decision Upon Remand, provided an excellent discussion of Common Interest Communities (CICs) and the Public Utility Code, which we adopt by reference herein.  As noted by the ALJ, the Association is a “Planned Community” within the meaning of the Uniform Planned Community Act (UPCA), 68 Pa. C.S. §§5101, et seq.  The fact that the Association has been deemed a “Planned Community” under the UPCA, rather than a real estate “Cooperative,” is not dispositive for purposes of determining whether it is a bona fide cooperative association under the Code.  Three separate but closely related Pennsylvania real estate laws allow for three different forms of CICs.  Any of these entities can meet the definition of a bona fide cooperative association under Adrian.  The legal differences among the three forms of CICs are based upon how the units and common areas are owned.  In contrast, the criteria for being a “bona fide cooperative association” under Section 102 is based upon the services provided to members/owners.  All three forms of CIC ownership potentially can provide common services in a community.
  
        In contrast, the term bona fide cooperative association under the Code is defined on a different basis than under the UPCA.  The Code’s classification of a bona fide cooperative association was legislated much earlier than the definitions of “Cooperative,” “Condominium,” and “Planned Community” under the three Pennsylvania CIC statutes.  Tr. at 114.  The UPCA, for example, is a creature of the late 1990s, while the Code’s reference to a bona fide cooperative association, as well as the accompanying criteria, was first set forth in the late 1970s, more than two decades before the effective date of the UPCA.  See, 66 Pa. C.S. § 102.  For these reasons, the criteria the Commission used for determining the existence of a bona fide cooperative association are based not upon the form of ownership of realty, but rather, on the internal structure and function of the organization.  Adrian at 140.

		Because the Complainant’s Exceptions are based on a misunderstanding of the Code and Commonwealth law with regard to CICs, they are denied.

		In his Exception No. 3, the Complainant objects to Fact No. 19, found on page 2 of his Initial Decision Upon Remand, which reads as follows:

19. As a captive wholly-owned subsidiary, Stillwater only provides wastewater service to the Association. (N.T. 109).

Exc. at 9-14.

		On review of this Exception, we find it not to be meritorious.  The Association acquired Stillwater from Sun Dance as a wholly-owned subsidiary for the purpose of providing essential wastewater service to the Community.  Stillwater provides wastewater service only to those owners of property located within the government-approved subdivision that comprises the Community.  Thus, only owners of property within the Community are permitted to obtain the services provided by the Association, as required under the second criterion of Adrian.  I.D. at 12‑14.

		We agree with the ALJ that:

[A]ccording to Mr. Collazo, Stillwater cannot meet the second criterion of Adrian because, while Stillwater furnishes sewer service to only property owners within the Community, it effectively serves outside of the “membership” by serving him (Complainant’s M.B. at 12; Complainant’s R.B. at 7).  The answer to this concern is that the UPCA, which governs Planned Communities in Pennsylvania, is based upon ownership, not membership, thereby rendering the term “membership” inconsequential for the purposes of this proceeding (N.T. 123).  The legal scheme of Community functions, and the rights and duties of property owners, are defined uniformly, based on ownership of a lot or unit.  Moreover, Stillwater’s provision of service only to the owners of lots or units within the Community meets the Adrian criterion with respect to the services provided by a bona fide cooperative.

I.D. at 12-13.

		In this Exception, the Complainant attempts to apply an incorrect standard for purposes of his analysis.  Rather than focusing on the requirements as set forth in Adrian for determining whether an entity is a bona fide cooperative association, the Complainant focuses on a Commission order that discusses whether Stillwater can be categorized as a private, rather than a public, utility.  Exc. at 9 (citing January 28 Order at 6).  

           As noted above, this proceeding has a very long and somewhat tortuous history.  Originally, the Commission examined the issue of whether Stillwater was a private utility.  However, upon determining that private utility status did not exist, the Commission provided Stillwater the opportunity to present evidence regarding whether the Association is a bona fide cooperative association under the criteria outlined in Adrian.  January 28 Order at 8-10.  In short, by confusing the standards for private utilities and bona fide cooperative associations, the Complainant has failed to set forth a substantive argument that would overturn the ALJ’s clear finding that the Association only provides services to its members.  I.D. at 12-14.  For the above reasons, this Exception is denied.

Conclusion

		We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision Upon Remand, the Complainant’s Exceptions and Stillwater’s Reply Exceptions.  Premised upon our review of the record evidence, we shall: (1) deny the Complainant’s Exceptions; and (2) adopt the ALJ’s Initial Decision Upon Remand; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed herein to the Initial Decision Upon Remand of Administrative Law Judge John H. Corbett, Jr., issued on December 9, 2009, by Ruben Collazo are denied. 

		2.	That the Initial Decision Upon Remand of Administrative Law Judge John H. Corbett, Jr., herein is adopted.

		3.	That the Complaint of Ruben Collazo against Stillwater Sewer Corporation at Docket No. C-20066892 is hereby dismissed.

4.	That the Secretary’s Bureau shall mark this case closed.
[image: ]
							BY THE COMMISSION,


							James J. McNulty
							Secretary

(SEAL)
ORDER ADOPTED:  March 11, 2010
ORDER ENTERED:  March 15, 2010
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