BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Roger McCall						:
							:
	v.						:		C-2009-2105240
							:
Pennsylvania Electric Company			:


INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This decision grants in part a complaint that Roger McCall (“Complainant”) filed with the Pennsylvania Public Utility Commission (“Commission”) on May 1, 2009.  Mr. McCall alleges Pennsylvania Electric Company (“Respondent” or “Penelec”) excessively trimmed a tree on his property in January 2008.  For relief, he wants Penelec to replace the tree.  On May 26, 2009, Respondent answered the complaint and filed new matter.  Complainant replied to Penelec’s new matter on June 8, 2009, which Respondent treated as an amended complaint and answered on June 11, 2009.

		I received this case assignment on June 23, 2009.  A standard Prehearing Order was issued on June 24, 2009.

		A hearing scheduled for August 13, 2009 was postponed at the request of Complainant’s counsel.  The parties reached a tentative settlement before commencement of the hearing on October 1, 2009.  That tentative settlement, however, was never consummated and a further hearing was held on December 3, 2009.  Complainant appeared pro se.  Michael A. Gruin, Esq. represented Respondent.  Complainant offered two exhibits and Respondent submitted four exhibits (Respondent’s Exhs. 2-5) that were admitted into the record.  Both hearings generated a total of 131 pages of notes of testimony.  No briefs were filed.  The record closed on January 4, 2010.

FINDINGS OF FACT

1. Complainant, Roger McCall, resides with his wife, daughter and father-in-law at 1457 Treasure Lake Road, Dubois, Pennsylvania 15801.  He is a property manager.  He is not an engineer nor does he have any training in forestry (N.T. 17-19, 44-45).

2. Respondent, Pennsylvania Electric Company, provides residential electric service to Complainant at the forgoing address (N.T. 18).

3. Mr. McCall complains that Respondent excessively trimmed a 60-year-old, 40 feet high maple tree on his property while leaving uncut four apple trees that were directly under Penelec’s electric lines (N.T. 19-43, 48-50; Complainant’s Exhs. 1-2).

4. Complainant removed the four apple trees under Penelec’s power lines on July 21, 2008 at his own expense.  He made the decision to remove these trees on his own without direction from Penelec (N.T. 26, 36-37, 45).

5. The subject maple tree had five trunks and is approximately 15 feet from Penelec’s lines (N.T. 20-21).

6. Complainant asserts Respondent’s contractor cut one trunk near the ground and another trunk twenty feet off the ground leaving no branches.  The tree has no branches remaining on one side (N.T. 21-42; Complainant’s Exh. 1).

7. Complainant alleges Respondent did not obtain a permit to trim trees from the homeowners’ association that manages the development in which he resides (N.T. 22-25).

8. Complainant contends he did not receive notification that Respondent intended to trim any trees on his property (N.T. 23-24).

9. Complainant avers that after viewing the pruned tree, a Penelec general manager admitted the work had been done improperly (N.T. 25-26).

10. Complainant claims that while litigating this case, Penelec has delayed responding to his request to move its lines on his property at his expense.  He denies receiving any direction to file a formal relocation application from any Penelec representative with whom he may have discussed this problem (N.T. 26-27, 39-42, 46-48, 76; Complainant’s Exh. 2).

11. For relief, Complainant wants Penelec to replace his tree with a 60-year-old maple tree (N.T. 42-43).

12. Penelec uses independent contractors to perform its routine vegetation maintenance (N.T. 52).

13. To perform tree trimming on Complainant’s property, Penelec contracted with Davey Tree Expert Company (N.T. 53).

14. Treasure Lake is a gated community that is heavily wooded (N.T. 55-56).

15. Penelec provides electric service to the Treasure Lake community of approximately 2,500 homes from its Dubois substation, which has a circuit of approximately 81 miles, 60 miles of which are in the community itself (N.T. 55).

16. Penelec works closely with the Treasure Lake homeowners’ association on vegetation maintenance issues (N.T. 56).

17. Penelec claims it only trims those trees that pose a danger or potential danger to its facilities (N.T. 57, 69-70).

18. Contractors must be OSHA-qualified and they must adhere to ANSI 300 standards, as well as Penelec’s own vegetation maintenance specifications (N.T. 58-60; Respondent’s Exh. 2).

19. Penelec’s contractor trimmed the tree on Complainant’s property as part of its four-year cyclical vegetation maintenance program for the Dubois substation circuit (N.T. 60, 90-91, 96).

20. Before beginning vegetation maintenance in the community, Penelec notified its contact person for the Treasure Lake homeowners’ association and posted notice at the front gate of the community (N.T. 61, 63, 91, 99-103; Respondent’s Exh. 5).

21. The practice is for the subcontractor to notify by door hanger each homeowner along the circuit of impending tree trimming work (N.T. 62-63, 92, 97).

22. Penelec explains Complainant’s tree was trimmed in order to prevent it from arching over into its power lines (N.T. 64-68, 84-88, 93-94).

23. One trunk of Complainant’s multi-trunk tree was hollowed out by rot and was removed at the base of the tree (N.T. 65, 88).

24. The lines running through Complainant’s apple trees depicted in Complainant’s Exhibit 1 are telecommunications facilities.  Penelec’s power lines are located at the top of the utility poles and are approximately 28 feet from the ground.  Penelec’s contractor did not trim the apple trees because they were not a threat to its conductors (N.T. 70-72, 78-80; Complainant’s Exh. 1; Respondent’s Exh. 4).

25. Penelec’s practice is to have the contractor remove any debris less than two inches in diameter via a chipper and leave behind any wood greater than two inches in diameter for the homeowner as firewood (N.T. 81).

26. Penelec asserts it does not need a permit for tree trimming from the Treasure Lake homeowners’ association, because it has blanket approval to perform its tree trimming activities (N.T. 81-82).

27. Penelec avers its contractor properly trimmed Complainant’s maple tree (N.T. 74-75, 80).

28. Penelec first became aware of a problem when Complainant called in a trouble report on January 19, 2008 claiming that the tree company had trespassed on his property to trim a tree, which was now a stub; he wanted the telephone number for the tree company; and he wanted an emergency crew to arrive at his residence within five minutes.  When asked what the emergency was, Complainant stated that a tree limb was on a wire, but he still had power in his home (N.T. 105-09, 116-17; Respondent’s Exh. 3).

29. Upon responding to the call, Penelec’s emergency crew found that all lines were clear (N.T. 109; Respondent’s Exh. 3).

30. To follow up on his trouble report, representatives from Penelec and Davey Tree Expert Company met with Complainant to discuss the trimming of his maple tree.  Penelec offered to remove the maple tree and the apple trees, but Complainant refused the offer (N.T. 110-11, 117).

31. Penelec’s engineer, with whom Complainant discussed relocation of Penelec’s facilities, retired in September 2008.  Since then, another Penelec representative told Complainant that both parties would have to take another look at the project and Complainant would have to formally apply for relocation of the facilities (N.T. 111-12, 119-24).

32. Typically, someone requesting relocation of utility facilities would have to formally apply to Penelec, which would prepare a written cost estimate for the project that was good for 60 days, and Penelec would require prepayment of the estimated cost before beginning the project (N.T. 112-13).

33. Penelec has received no formal application from Complainant for relocation of its facilities on his property (N.T. 112-13).

34. If it received a formal application from Complainant and payment of the estimated cost, Penelec would honor the request to relocate its facilities on his property (N.T. 113-14).

35. Penelec does not believe it is feasible to replace Complainant’s maple tree with a 60-year-old, 40 feet high tree.  It is willing to remove the existing maple tree and replace it with a 15-18 feet high deciduous tree (N.T. 115-16, 118).

DISCUSSION

		Complainant raises several issues concerning the quality of service that Respondent provided.  He maintains the tree trimming crew that performed vegetation maintenance on his property to clear Penelec’s facilities on January 18, 2008 failed to give any notice of its planned activity, it destroyed his tree, and Penelec retaliated when he complained to the Commission.  The General Assembly has mandated the character of service and facilities a public utility must provide in Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, which reads in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  Section 102 of the Code, 66 Pa. C.S. §102, defines the word “service” as:
Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under [the Code]….  (Emphasis added).

A utility’s “service” is not merely confined to the distribution of electrical energy, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).  Thus, the definition of “service” is sufficiently broad enough to encompass a utility’s vegetation clearance practices in its rights-of-way.  Id.

As the party bringing this complaint to the Commission, Complainant bears the burden of proving Respondent violated some duty mandated by the Public Utility Code.  66 Pa. C.S. §332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234.

		Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		Initially, Complainant asserts Respondent gave him no notice that it intended to engage in tree trimming in its right-of-way on his property (N.T. 23-24).  He also contends Respondent did not obtain a permit to trim trees from the homeowners’ association that manages the development in which he resides (N.T. 22-25).  Penelec responds that it does not need a permit for tree trimming from the Treasure Lake homeowners’ association, because it has blanket approval to perform its tree trimming activities (N.T. 81-82).

		Treasure Lake is a gated community that is heavily wooded (N.T. 55-56).  Penelec provides electric service to the Treasure Lake community of approximately 2,500 homes from its Dubois substation, which has a circuit of approximately 81 miles, 60 miles of which are in the community itself (N.T. 55).  Penelec works closely with the Treasure Lake homeowners’ association on vegetation maintenance issues, because those issues are particularly important to its residents (N.T. 56).  Penelec’s contractor trimmed the tree on Complainant’s property as part of its four-year cyclical vegetation maintenance program for the Dubois substation circuit (N.T. 60, 90-91, 96).  Before beginning vegetation maintenance in the development, Penelec notified its contact person for the Treasure Lake homeowners’ association and posted notice at the front gate of the community (N.T. 61, 63, 91, 99-103; Respondent’s Exh. 5).

		Penelec explains that the usual practice is for the subcontractor to notify by door hanger each homeowner along the circuit of impending tree trimming work (N.T. 62-63, 92, 97).  Complainant claims he never received notification (N.T. 23-24).  One incident, however, casts doubt upon his veracity.  Penelec first became aware of a problem when Complainant called in a trouble report on January 19, 2008 claiming that the tree company had trespassed on his property to trim a tree, which was now a stub; he wanted the telephone number for the tree company; and he wanted an emergency crew to arrive at his residence within five minutes.  When asked what the emergency was, Complainant stated that a tree limb was on a wire, but he still had power in his home (N.T. 105-09, 116-17; Respondent’s Exh. 3).  But upon responding to the call, Penelec’s emergency crew found that all lines were clear (N.T. 109; Respondent’s Exh. 3).  It appears, therefore, that Complainant intentionally misled Respondent into believing that an emergency existed, when none in fact did.  Accordingly, Complainant has no credibility on the issue of notice.

		Next, Complainant claims Respondent excessively trimmed a 60-year-old, 40 feet high maple tree on his property while leaving uncut four apple trees that were directly under Penelec’s electric lines (N.T. 19-43, 48-50; Complainant’s Exhs. 1-2).[footnoteRef:1]  He submits eighteen photographs, nine of which are of the maple tree that he claims Respondent’s tree trimming crew destroyed (Complainant’s Exh. 1).  Penelec offers one additional photo (Respondent’s Exh. 4).  Indeed, the photos depict a tree that is not aesthetically pleasing. [1:  	Complainant removed the four apple trees under Penelec’s power lines on July 21, 2008 at his own expense.  He made the decision to remove these trees on his own without direction from Penelec (N.T. 26, 36‑37, 45).] 


		The subject maple tree had five trunks and is approximately 15 feet from Penelec’s lines (N.T. 20-21).   Penelec explains two trunks of Complainant’s tree were cut in order to prevent them from arching over into its power lines (N.T. 64-68, 84-88, 93-94).  Another trunk of the multi-trunk tree was hollowed out by rot and was removed at the tree’s base (N.T. 65, 88).  The lines running through Complainant’s apple trees depicted in Complainant’s Exhibit 1 are telecommunications facilities.  Penelec’s power lines are located at the top of the utility poles and are approximately 28 feet from the ground.  Penelec’s contractor did not trim the apple trees, because they were deemed not to be a threat to its conductors (N.T. 70-72, 78-80; Complainant’s Exh. 1; Respondent’s Exh. 4).  Respondent’s explanation for not removing the apple trees seems logical, reasonable and consistent with the evidence.  Accordingly, Respondent’s failure to remove or trim the apple trees is not dispositive of the issue of whether it reasonably and adequately rendered its tree trimming service here.

		In order to resolve this issue, one must carefully review the proffered photographs to appreciate Complainant’s concerns.  To reiterate, the photos depict a tree that is not aesthetically pleasing.  One trunk of the five-trunk tree was removed near the tree’s base due to rot.  Other trunks, however, were cut about 20 feet from the ground and left standing.  Even considering Respondent’s explanation that the trunks’ limbs were arching over into the power line, to leave bare poles standing seems excessive.  To add to the overall displeasing affect, all limbs were removed from one side of the tree.  Complainant, therefore, has made a prima facie case for unreasonable and inadequate service.

		For its part, Penelec avers its contractor properly trimmed Complainant’s maple tree (N.T. 74-75, 80).  It claims it only trims those trees that pose a danger or potential danger to its facilities (N.T. 57, 69-70).  It explains that its contractors must be OSHA-qualified and they must adhere to ANSI 300 standards, as well as Penelec’s own vegetation maintenance specifications (N.T. 58-60; Respondent’s Exh. 2).  But, nowhere does Respondent show how the tree depicted in the photographs comports with the applicable standards for tree trimming.  Absent such testimony on this subject, the weight of the evidence preponderates in Complainant’s favor.  Accordingly, the conclusion is inescapable that Respondent rendered unreasonable and inadequate tree trimming service.[footnoteRef:2] [2:  	Complainant avers that after viewing the pruned tree, a Penelec general manager admitted the work had been done improperly (N.T. 25-26).  This supposed declaration against interest, however, will receive no consideration here, because Complainant’s veracity is suspect as discussed, supra.] 


		For relief, Complainant wants Penelec to replace his tree with a 60-year-old maple tree (N.T. 42-43).  It simply is not feasible to replace Complainant’s maple tree with a 60-year-old, 40 feet high tree.  Because of the extensive root system, no nurseries will relocate a tree of that size and guarantee its survival.  Penelec is willing to remove the existing maple tree and replace it with a 15-18 feet high deciduous tree (N.T. 115-16, 118).  This offer is eminently reasonable and will be so ordered.[footnoteRef:3] [3:  	The Commission possesses no jurisdiction to award monetary compensation for violations of the Public Utility Code.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  Respondent, however, has voluntarily offered to remove the existing tree and replace it with a 15-18 foot deciduous tree (N.T. 115-16, 118).] 


		Next, pursuant to Section 3301 of the Code, 66 Pa. C.S. §3301, the Commission may impose a maximum civil penalty of $1,000 per every violation of the Code, its regulations or its orders.  The violation here involved one property owner.  The action was negligent and non-intentional.  The negligence resulted in some property damage, which Respondent agrees to rectify.  The conduct might not be readily repeated.  Under the circumstances, no civil penalty appears warranted.  See, 52 Pa. Code §69.1201.

		Finally, Complainant claims for the first time at the hearing that Penelec has retaliated against him for litigating this case before the Commission by delaying a response to his request to relocate its lines on his property at his expense (N.T. 26-27, 39-42, 46-48, 76; Complainant’s Exh. 2).  Penelec denies the accusation, stating that Complainant need only follow the procedure for formally requesting the facilities relocation (N.T. 111-14).  No resolution of this issue appears necessary or appropriate at this time, since Complainant has filed another complaint with the Commission raising additional facts on this issue at Docket No. C‑2010-2150862.  Therefore, no decision will be rendered on this issue in the present case.

		For all of the foregoing reasons, the complaint will be granted to the extent that it raises an issue concerning excessive trimming of Complainant’s maple tree.  In all other respects, the complaint will be denied, except that the issue of alleged retaliation will be deferred until another hearing is held and a decision is rendered on the case at Docket No. C-2010-2150862.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.

2. Complainant has met his burden of proving that Respondent violated Section 1501 of the Public Utility Code by excessively trimming a maple tree on his property.  66 Pa. C.S. §§332(a) and 1501.

3. Under the circumstances, imposition of a civil penalty upon Respondent is not warranted.  66 Pa. C.S. §3301 and 52 Pa. Code §69.1201.

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Roger McCall against Pennsylvania Electric Company, at Docket No. C-2009-2105240, is hereby granted to the extent that it raises an issue concerning excessive trimming of Complainant’s maple tree.  In all other respects, the complaint will be denied, except that the issue of alleged retaliation will be deferred until another hearing is held and a decision is rendered on the case at Docket No. C-2010-2150862.

2. That Respondent, Pennsylvania Electric Company, having agreed to do so, shall, within 45 days after entry of the Commission’s final Order in this case, at its sole cost and expense, remove the subject maple tree on Complainant’s property and replace it with a 15-18 feet high deciduous tree.

3. That Respondent, Pennsylvania Electric Company, is hereby directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§1.1, et seq.

Date:  February 25, 2010										
							John H. Corbett, Jr.
							Administrative Law Judge
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