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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Emanuel J. Oakes, Jr. dated December 17, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Robert P. Meehan, issued November 24, 2009.
  Reply Exceptions dated December 23, 2009, were filed by Duquesne Light Company (DLC).  

History of the Proceeding


Mr. Oakes, who resides in Wilkinsburg, PA, is the owner of a rental property on Laketon Road, Wilkinsburg, which is the service address for this Complaint. Electric service is provided to the Laketon Road property by DLC and Mr. Oakes is the ratepayer of record.  Findings of Fact Nos. 1-2.


In November of 2007, Satara Cain moved into the Laketon Road property as Mr. Oakes’ tenant.  According to Mr. Oakes, Ms. Cain was to have the electric service put in her name.  Some time afterwards, Mr. Oakes became aware that Ms Cain had not transferred the electric service into her name.  Despite the fact that Mr. Oakes knew that Ms. Cain was using the electric service at the Laketon Road property in his name, he did not complain about the situation because he believed that Ms. Cain was paying the electric bills.  Findings of Fact Nos. 4-6.


Ms. Cain is the mother of Mr. Oakes’ granddaughter.  Mr. Oakes testified that he was reluctant to have the electric service to the Laketon Road property turned off because that would have permitted Ms. Cain to file a constructive eviction complaint against Mr. Oakes.  At the same time, Mr. Oakes did not want to be liable for the electric bill for the Laketon Road property.  Mr. Oakes was aware of the balance due on the electric bill of $207 for the Laketon Road property in March of 2008.  He assumed that Ms. Cain had made a payment in February of 2008, and that she was trying to catch up on the electric payments.  Findings of Fact Nos. 10-11. 



In April of 2008, Mr. Oakes received a bill of $428.76 for electric service to the Laketon Road property and realized that Ms. Cain had not paid the electric bills for several months.  Mr. Oakes contacted DLC on or about May 3, 2008, and asked why DLC had not terminated service at the Laketon Road property.  While the DLC representative with whom he spoke had no explanation, the representative informed Mr. Oakes that a “48-hour” termination notice would be sent to the tenant.  Findings of Fact Nos. 7-9.


On May 17, 2008, Mr. Oakes received at his home address a 10-day shutoff notice from DLC pertaining to the Laketon Road property.  Mr. Oakes again contacted DLC explaining that Ms. Cain may have a problem having the electric service placed in her name.  Mr. Oakes gave DLC permission to discuss the electric service account to the Laketon Road property with Ms. Cain, solely for the purpose of Ms. Cain having the account placed in her name.  After his telephone discussion with the DLC representative, it was Mr. Oakes’ understanding that: (1) the Laketon Road property electric account was delinquent by a couple of months; (2) there was a balance owed of over $400.00 on that account; and (3) he was trying to have DLC terminate service to the Laketon Road property if the account could not be placed in the name of Ms. Cain.  Findings of Fact Nos. 12-15.


On or about June 2, 2008, Mr. Oakes received a notice from DLC pertaining to a recent complaint filed with the Commission.  Mr. Oakes was told that, since the complaint had been filed by Satara Cain, he did not have the right to know what it was about.
  Mr. Oakes later received a notice in the mail directing Ms. Cain to pay $72.46 by a certain date, which he thinks Ms. Cain did pay.  Findings of Fact Nos. 16-18.


Ms. Cain vacated the Laketon Road property in November of 2008.  According to Mr. Oakes, he was led by Ms. Cain to believe that her complaint with the Commission was finalized.  He understood this to mean that she would be responsible for the balance of the bill for the Laketon Road property when she moved into her new address.  DLC later informed Mr. Oakes that: (1) the electric account for the Laketon Road property was not being transferred to Ms. Cain; (2) the Laketon Road property electric service account was his; (3) he had accepted the charges; and (4) he had given approval for DLC to discuss the account with Ms. Cain.  Findings of Fact Nos. 22-23.


Mr. Oakes filed a Formal Complaint with the Commission on March 9, 2009, alleging a billing dispute and requesting an adjustment to his electric service account.
  Mr. Oakes averred as follows: (1) that DLC inappropriately failed to terminate electrical services in a timely fashion at the Laketon Road property; (2) that, since the account was in his name, DLC was not obligated to abide by any regulation which prohibits termination of utilities once a complaint has been made since he, as the customer, did not make the complaint; (3) that he should not be responsible for the total electric bill since he had asked that the electric service be terminated or, in the alternative, that the service be removed from his name.  I.D. at 1; Attachment to Complaint.


DLC’s Answer denying the material averments of the Complaint was filed on April 7, 2009.  I.D. at 1.


The hearing was held on July 7, 2009.  Mr. Oakes, who is an attorney, appeared and testified in support of his Complaint.  He submitted eight exhibits, which were admitted into the record.  DLC, represented by counsel, presented one witness and submitted three exhibits, which were admitted into the record.  The record, consisting of the eighty-page transcript of the hearing and eleven exhibits, was closed by Order issued July 28, 2009.  Briefs were not filed in this case.  I.D. at 1-2.


In the Initial Decision issued November 24, 2009, the ALJ dismissed the Complaint after finding that Mr. Oakes had failed to satisfy his burden of proving that DLC had violated any provision of the Public Utility Code (Code) or Commission Regulations.  I.D. at 13.  Mr. Oakes filed Exceptions dated December 17, 2009, and DLC filed Reply Exceptions on December 23, 2009.  
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


The ALJ made forty-eight (48) Findings of Fact and reached four (4) Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


Mr. Oakes excepts to the ALJ’s failure to find that DLC had a right as well as a duty to terminate electrical service to the Laketon Road Property pursuant to Section 56.81(1) of  the Commission’s Regulations, 52 Pa. Code § 56.81(1).  Mr. Oakes states that he relied on DLC’s representation that services would be terminated after DLC gave the tenant a seventy-two hour termination notice and left a term date and term amount message on the tenant’s phone.  Exc. at 1.


DLC replies that it stopped termination procedures once a dispute was filed by the tenant, pursuant to Section 56.161, 52 Pa. Code § 56.161.  DLC contends that it properly followed Commission Regulations with regard to termination notices and the cessation of termination upon service of a dispute from the tenant.  DLC also notes that it informed Mr. Oakes of his rights and responsibilities and he chose not to terminate service.  R. Exc. at 1-2.


DLC was required, pursuant to Section 1526 of the Public Utility Code (Code), to send notice of termination to Ms. Cain when Mr. Oakes, the landlord ratepayer, failed to pay for utility service at his rental property.  Included within the notice required by Section 1526 of the Code, 66 Pa. C.S. § 1526, is an explanation of a tenant’s rights, including the right to file a complaint with the Commission.  Ms. Cain could continue service by paying the prior month’s bill, pursuant to Section 1527(b) of the Code, 66 Pa. §1527(b), and this is, apparently, what she did after both she and Mr. Oakes received notice that she should pay $72.46 by a certain date in order to continue her electric service.  Finding of Fact No. 18.


We find that DLC followed the requirements of the Code applicable to this fact situation.  When Mr. Oakes failed to pay the bill for which he was responsible, DLC was required to proceed as it did.  Accordingly, Mr. Oakes’ first two Exceptions are denied.  



Mr. Oakes excepts to the ALJ’s failure to find that his multiple contacts with DLC were efforts to terminate service to the Laketon Road property and would only have been avoided by Ms. Cain’s ability to have the bill placed in her name.  Mr. Oakes also asserts that the ALJ erred when he failed to find that DLC had a duty to terminate electrical service to the Laketon Road property when neither he nor Ms. Cain entered into a payment arrangement.  Exc. at 1-2.  


DLC argues that Mr. Oakes could have terminated his account at any time but he wanted DLC to use its termination procedures instead.  DLC asserts that it did use its termination procedures but was required to cease termination when Ms. Cain filed her complaint.  DLC states that, if Mr. Oakes had exercised his right to terminate his account, he would not have been responsible for any electrical service used after he authorized termination of the account.  DLC notes that the language in Section 56.81, which must not be read in a vacuum, is permissive.  While it allows termination, it does not impose a duty upon DLC to terminate service.  R. Exc. at 3.


Mr. Oakes, as a landlord ratepayer, chose to terminate the service with DLC to his rental property by nonpayment rather than by terminating his account with DLC.
  In either case, however, Ms. Cain had rights as his tenant, which were communicated by DLC to Mr. Oakes in the notice required to be given to a landlord pursuant to Section 1523, 66 Pa. C.S. § 1523.  There is a right of the tenant to continued service under Section 1527 upon payment for the prior thirty days’ service,
 the right of a tenant to recover payment under Section 1529, 66 Pa. C.S. § 1529, and the prohibition of retaliation by a landlord under Section 1531, 66 Pa. C.S. § 1531.  Obviously, Ms. Cain exercised her right to continued service since the termination of her electric service was suspended. 


We find that DLC acted appropriately and legally when it suspended the termination process for the Laketon Road property.  Accordingly, Mr. Oakes’ third and fourth Exceptions are denied.


In his fifth Exception, Mr. Oakes asserts that the ALJ abused his discretion and erred as a matter of law when he reasoned that Mr. Oakes’ election to avoid violation of the Pennsylvania law regarding constructive eviction of tenants relieved DLC from its duty to terminate the electric service to the Laketon Road property.  Exc. at 2.


DLC replies that Mr. Oakes misstates the ALJ’s conclusions.  R. Exc. at 4.  We agree.  Upon review of the Initial Decision, we find that the ALJ made no findings with regard to constructive evictions.  The ALJ’s findings were properly limited to the question of whether DLC violated the Code or any Commission Regulations.  Accordingly, Mr. Oakes’ Exception is denied.  R. Exc. at 4.  


In his last Exception, Mr. Oakes objects to the ALJ’s finding that the complaint filed by Ms. Cain was sufficient reason to stop termination proceedings.  


DLC contends that the ALJ found that it had properly followed Commission Regulations with respect to termination procedures on the Property, and with respect to Mr. Oakes, the ratepayer.



Tenants have rights under the Code as well as under our Regulations.  As was noted above, a public utility must serve termination notices on tenants as well as on landlords.  66 Pa. C.S. §§ 1525, 1526.  As part of the notice given to tenants, there is an explanation of the tenant’s rights and responsibilities, which include the right to continued service despite nonpayment of charges by the landlord ratepayer.  See 66 Pa. C.S. §§ 1526, 1527.   The fact that Mr. Oakes, the ratepayer of record, wanted DLC to terminate service at the Laketon Road property did not negate the rights that Ms. Cain had as a tenant under the Code.  Also, since Mr. Oakes never terminated his account with DLC, he remains responsible for payment of the entire balance due.  


 Upon review of the record, the Initial Decision and the Exceptions, we find that DLC was correct to stop termination proceedings when Ms. Cain filed her complaint.  Accordingly, Mr. Oakes last Exception is denied. 
Conclusion
Upon review and consideration of the record of this proceeding, we find that Mr. Oakes has failed to meet his burden of proof; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Emanuel J. Oakes are denied.
     


2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan is affirmed with this Opinion and Order.


3.
That the Complaint of Emanuel J. Oakes, Jr. docketed at F‑2009‑2096047 against Duquesne Light Company is dismissed.


4.
That the proceeding docketed at F‑2009‑2096047 shall be marked closed.
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BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED: March 11, 2010
ORDER ENTERED: March 15, 2010
	�	We note that Mr. Oakes’ Exceptions were received by the Secretary’s Bureau shortly after the expiration of the twenty day period for Exceptions.  Nonetheless, we shall accept them as timely-filed and consider them herein.  


	�	Ms. Cain’s complaint at BCS Case No. 2396773 was opened on May 30, 2008, and closed on October 8, 2008.  The BCS decision established a payment arrangement of $103.00 per month based upon a regular budget amount of $88.00 and a payment of $15.00 towards the arrearage incurred at her former address.   


	�	This case is an appeal of an informal complaint filed by Mr. Oakes with the BCS at Case No. 2479541 on December 4, 2008.  The BCS determined that Mr. Oakes was responsible for the final bill because he was never removed as the responsible party and he did not request that he be removed as the responsible party.  The informal complaint case was closed on January 20, 2009.   


	�	Sections 1523(b) and (c), 66 Pa. C.S. §§ 1523(b),(c), address the rights of tenants when a landlord voluntarily relinquishes utility service. 


	�	Tenants requesting continued utility service under Section 1527 shall not be considered utility customers but shall be considered to be acting on behalf of the landlord ratepayer, who shall remain liable to the utility for service provided after notice to tenants.  See 66 Pa. C.S. § 1527(c). 
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