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HISTORY OF THE PROCEEDING



On September 30, 2009, Mr. Coppedge (Coppedge or Complainant) filed the above captioned Complaint against PECO Energy Company (PECO or Company).
  Mr. Coppedge alleged that there were incorrect charges on his bill (Complaint at ¶ 4A) and continued as follows:
I am the Surety on my Birth Certificate and Authorized Representative on ALL UTILITY ACCOUNTS. under JAMES COPPEDGE.  PECO has REFUSED to ACCEPT FOR VALUE AND RETURN FOR VALUE credit on ALL of my utility bills.  This is fraud and theft of credit.  1099 OID has not been sent to me.
Id.  (Emphasis in the original with no editing from the undersigned.)


His description of the facts stated:

PUC is in DEFAULT for failing to rebut my Affidavit of Individual Surety Standard Form 28.  PUC was required to provide me a copy of the 1099 OID used to access my exemption without my permission.  Failure to order this 1099 OID along with the 1096 showing who signed for it is a violation of my civil and sovereign rights.  There was a 3 day window to respond under F.R.C.P. 37(c), 37(a)(3), 37 (a)(6). and is liable for damages.  Furthermore, PECO and its officers have been negligent in refusing to honor my AFV’s and RFV’s. along with 1040v Form. under HJR 192 of June 5, 1933, IRS Publication 950 US Constitution, Article 1 Section 10, UCC1‑308, 3-603.   PECO has threatened to shut off my electric inspite of this appeal.  All corrections must be made immediately. without recourse or dishonor.  (See Attachments)
Complaint at ¶ 4B.  (Emphasis in the original with no editing from the undersigned.)


For relief he requested:
To avoid a lawsuit of $100 Million Dollars for violating my civil and sovereign rights under my Security Agreement and UCC1 I DEMAND all payments of my utility bills be honored, Accepted for Value and Returned for Value for payment according to the law.  Furthermore, accept my 1040V’s for payment and return to me all Federal Reserve Notes that have been taken from me under the color of law, color of office and fraud.
Complaint at ¶ 5.  (Emphasis in the original with no editing from the undersigned.)  Attached to the Complaint were:  1) a notarized Constructive Notice And Declaration Of Express Reservation Of All Rights By Sworn Affidavit as recorded by Betty Lou McKenna, Recorder of Deeds, Kent County, Dover, Delaware; 2) an Affidavit Of Revocation Of Power Of Attorney, dated May 27, 2008; 3) a Letter dated May 18, 2009 from Exelon Business Services Company to Mr. Coppedge, Mr. Kaufman, Ms. Davis, and Ms. Owens informing them that they were responsible for paying their electric bills and rejecting the previously tendered “accepted for value” documents from Mr. Coppedge on their behalf; 4) a Letter dated September 16, 2009, from Secretary McNulty to Mr. Coppedge notifying him that the Commission had received his notice of appeal from the Bureau of Consumer Services (BCS) and was sending him a Complaint form to be completed and returned; and 5) a Letter dated August 13, 2009 from the BCS to Mr. Coppedge informing him that his letter would be treated as an informal complaint and investigated.


By letters dated November 6, 2009, PECO filed an Answer and New Matter and Preliminary Objections.  In its Answer and New Matter PECO alleged:  1) that Mr. Coppedge was attempting to pay his electric bill with his birth certificate; 2) that PECO denied any suggestion that it engaged in fraudulent conduct or theft of credit; 3) that the balance due in his account was $1,116.22; 4) that his birth certificate and other documents were not legal tender; 5) that PECO had issued Mr. Coppedge a payment and budget agreement in response to BCS Report No. 2578007 in August 2009 which he was obligated to pay; 6) that the Commission did not have the authority to award the $100 Million in damages as requested by Mr. Coppedge; 7) that by letter dated May 18, 2009 PECO informed him that it would not accept the “bogus monetary documents” as payment; and 8) that Affidavits of Individual Surety had no monetary value.  Attached to the Answer and New Matter were:  1) a PECO Account Activity Statement for his account; 2) a copy of Mr. Coppedge’s Affidavit Of Individual Surety; 3) a copy of Ms. Owen’s PECO bill due May 18, 2009; 4) a copy of the letter dated May 18, 2009 from Exelon Business Services Company to Mr. Coppedge, Mr. Kaufman, Ms. Davis and Ms. Owens; and 5) a copy of the BCS Decision Report, issue dated August 27, 2009.  


The Preliminary Objections alleged:  1) that the Commission lacked the authority to award $100 Million in damages as requested by the Complainant; 2) that the Complainant apparently wanted damages for violation of his civil and sovereign rights and non‑compliance with the Federal Rules of Civil Procedure (Fed. R. Civ. P.) and the refusal of PECO to accept his birth certificate and other documents as legal payment for his utility bill; 3) that the Complaint was legally insufficient because it failed to set forth a claim upon which the Commission could grant relief; 4) that the Complaint sought to force PECO to accept bogus monetary instruments as payment for service; 5) that the Commission did not have the power to grant that kind of relief; and 6) that the Complaint included scandalous and impertinent matter relating to allegations of fraud and theft of credit and of violations of the Uniform Commercial Code (UCC), the Fed. R. Civ. P., the United States Constitution, and Internal Revenue Service (IRS) publications.  Included with the Preliminary Objections was a Notice to Plead to both the Objections and the New Matter.  

This case was assigned to me on December 14, 2009.  According to Commission records, as of January 12, 2010, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or to its Preliminary Objections.
  Therefore, the factual allegations raised as New Matter are deemed admitted.
  The Preliminary Objections are now ready for ruling.  

FINDINGS OF FACT


1.
Complainant is James Coppedge, who resides at 3739 North 18th Street, Philadelphia, PA 19140.


2.
 Respondent is PECO Energy Company, a regulated electric utility. 
3.
  On September 30, 2009, James Coppedge filed a Complaint with the Commission against PECO alleging that PECO was refusing to accept the payment he made on his electric bill and threatening to shut off his service.  In addition, Mr. Coppedge alleged that PECO and the Commission had failed to send him certain IRS forms in violation of various federal rules, a House Joint Resolution (HJR), the United States Constitution and the UCC which also violated his civil and sovereign rights.
4.
 As relief, Complainant specified that PECO could avoid $100 Million Dollars lawsuit by honoring his payments, accepting an IRS form 1040V and returning all Federal Reserve Notes taken from him under color of law, color of office and fraud.
5.
The Complaint did not clearly request that the Commission award damages.

6.
By letters dated November 6, 2009, Respondent filed an Answer and New Matter addressing the material allegations of the Complaint and Preliminary Objections.  The Objections sought dismissal of the Complaint as legally insufficient because the Commission did not have the authority to award damages or to decide issues regarding the validity of negotiable instruments.  The Objections also moved to strike scandalous and impertinent matters relating to allegations of fraud and theft of credit and of violations of the UCC, the Fed. R. Civ. P., the United States Constitution and IRS publications.


7.
Mr. Coppedge did not respond to the New Matter or the Objections.
DISCUSSION


Having reviewed the Complaint and its attachments and the documents and legal references cross-referenced in it, I have concluded that the Preliminary Objections based on legal insufficiency and the request to strike scandalous and impertinent matters should be granted.
The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.



A party may file Preliminary Objections under Commission regulations.  52 Pa. Code § 5.101.  When considering those Objections, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  However, conclusions of law, argumentative allegations, unwarranted inferences from facts or expressions of opinion are to be disregarded.  Dorfman v. Pa. Soc. Servs. Union-Local 668 of Serv. Employees Intern. Union, 752 A.2d 933 (Pa. Cmwlth. 2000).  Additionally, mere conclusory allegations in the pleadings without supporting factual allegations are not sufficient to survive preliminary objections.  Id.


I also emphasize that the Commission, as an administrative agency, possesses only those powers expressly conferred on it by statute or those powers which are necessarily implied from its express powers.  Norfolk Southern Ry. Co. v. Pa. Public Utility Commission, 875 A.2d 1243 (Pa. Cmwlth. 2005).  Section 701 of the Public Utility Code, 66 Pa. C.S. § 701, authorizes the Commission to hear complaints regarding the Public Utility Code (Code), Commission regulations or a Commission order.  Section 1501 of the Code provides the basis for the Commission’s subject matter jurisdiction.  The Commission is responsible for ensuring the adequacy, efficiency, safety and reasonableness of public utility services.  Id.; Schriner v. Pa. Power & Light Co., 349 Pa. Superior Ct., 177, 501 A.2d 1128 (Pa. Superior 1985).


In this case Mr. Coppedge alleged PECO must accept his debt instrument as payment for services.  The Commission’s regulations provide that payment for services may be made in “any reasonable manner.”  52 Pa. Code § 56.94.  As a result, the decision as to the “reasonableness” of his method of payment is within the Commission’s authority.  However, in order to determine if Mr. Coppedge’s instrument is a reasonable manner of payment, the Commission would be required to determine the instrument’s negotiability which is a question of law governed by application of the UCC, and in particular 13 Pa. C.S. § 3104.  Whether an instrument is negotiable is a legal conclusion and, thus, the Commission is not required to accept as true Mr. Coppedge’s averment that he possessed a negotiable instrument.  See, Triffin v. Dillabough, 552 Pa. 550, 716 A.2d 605 (1998); Dorfman.  As noted, the Commission’s jurisdiction is limited to reviewing the adequacy, reasonableness, safety and efficiency of PECO’s service.  66 Pa. C.S. § 1501.  Because an instrument’s negotiability does not fall within that realm, I have concluded that the Commission lacks subject matter jurisdiction to entertain the Complaint.
  This preliminary objection must be sustained.


I also agree with PECO that this Commission does not have the authority to award damages.  Feingold v. Bell of Pennsylvania, 447 Pa. 1, 383 A.2d 791, 794 (1977). To the extent that Mr. Coppedge expects this Commission to be able to award $100 Million Dollars (or less) in damages, he is mistaken.  The Commission does not have the power to grant that form of relief.  Id.  This preliminary objection must also be sustained.


PECO’s third objection is that Mr. Coppedge’s entire Complaint included scandalous and impertinent matter.  More specifically, PECO objected to allegations that it had engaged in “fraud and theft of credit” for refusing to accept the “bogus” monetary instruments offered by Mr. Coppedge and the references to the UCC, Fed. R. Civ. P., Constitution and IRS Publications.  I agree with this objection.


There are no definitions of “scandalous” or “impertinent” in the Commission’s regulations.  However, I find that Black’s Law Dictionary provides sufficient guidance.  It defines the words, “impertinent” and “scandal” as follows:
Impertinent.  That which does not belong to a pleading, interrogatory, or other proceeding; out of place; superfluous; irrelevant.  A term applied to matter not necessary to constitute the cause of action or ground of defense.  Such matter may be ordered stricken from the pleading.  Fed.R.Civil P. 12(f).  See also Immaterial averment; Surplusage. 
Scandal.  Defamatory reports or rumors; aspersion or slanderous talk, uttered recklessly or maliciously.  Scandalous matter may be ordered stricken from the pleadings by a motion to strike. Fed.R.Civ.P. 12(f).  See also Defamation.  
Black’s Law Dictionary 679 and 1206 (rev. 5th ed. 1979) (Emphasis in the original.)  


Applying this guidance to the contents of the Complaint confirmed my conclusion that the vast majority of the allegations should be stricken.  For ease of reference I will start with the references to the IRS documents which make up the largest group of materials.  Mr. Coppedge referred to IRS forms 1096, 1099 OID, 1040V and Publication 950.  Form 1096 is entitled, “Annual Summary and Transmittal of U.S. Information Returns.”  Mr. Coppedge alleged that this Commission’s failure to provide this form to him was a violation of his civil and sovereign rights.  Complaint at ¶ 4B.  The instructions for this form specify that it should be used to transmit Form 1099 and others to the IRS.  It has no application to the Commission or Mr. Coppedge.  It is irrelevant, and therefore, impertinent.  References to the form should be stricken.  Form 1099 OID is entitled, “Original Issue Discount” (OID).  The instructions for this form specify that it should be used to report income to the IRS derived from interest received in excess of an obligation’s stated redemption price at maturity over its issue price (acquisition price of a stripped bond or coupon).  Given that the Commission has no subject matter jurisdiction to make a determination on the value of the alleged asset, the form is irrelevant, and therefore, impertinent.  References to the form should be stricken.  Form 1040V is entitled, “Payment Voucher.”  The IRS description of this form specifies that it should be used to accompany a taxpayer’s check or money order for amounts owed to the IRS.  Using the form to accompany any alleged payment to the utility or the Commission would not add to the value or credibility of the alleged asset.  Again given that the Commission has no subject matter jurisdiction to make a determination on the value of an alleged asset, the form is irrelevant, and therefore, impertinent.  References to the form should be stricken.  IRS Publication 950 is entitled, “Introduction to Estate and Gift Taxes.”  At the risk of continued repetition, given that the Commission has no subject matter jurisdiction to make a determination on applicability of estate and gift taxes, the publication is irrelevant; and therefore, the reference to the publication is impertinent, and should be stricken.


The Complaint is cross-referenced to UCC Sections 1-308 and 3-603. Complaint at ¶ 4B.  Section 3-603 has been revised and renumbered as Section 3603.  It sets forth rules on the effect of a tender of payment and the effect of the refusal of a tender. UCC, 13 Pa. C.S. § 3603.  I was not able to find a reference to or a revision of Section 1-308.  However, and as noted above, because the issue of an instrument’s negotiability is not within the Commission’s authority, I have concluded that the Commission lacks subject matter jurisdiction to entertain the Complaint.  Therefore, the references to the UCC are impertinent, and should be stricken.


The Complaint is cross-referenced to House Joint Resolution 192 of June 5, 1933. Complaint at ¶ 4B.  The Resolution generally provides that every obligation, private or public, may be satisfied dollar for dollar in any coin or currency which at the time of payment is legal tender for public and private debts.
  As noted above, this Commission does not have the power to determine issues of negotiability.  Accordingly, the reference to the HJR is irrelevant to this case, and therefore, both beyond this Commission’s subject matter jurisdiction and impertinent, and should be stricken.


The Complaint is also cross-referenced to Federal Rules of Civil Procedure 37(c), 37(a)(3) and 37(a)(6). Complaint at ¶ 4B.  Rule 37 of the Fed. R. Civ. P.  is entitled:  “Failure To Make Disclosures Or To Cooperate In Discovery; Sanctions.”  Section 37(a)(3) deals with motions to compel.  Section 37(c) deals with the consequences of failing to disclose requested information.  (Section 37(a)(6) does not exist in the current rules.)  The federal rules apply to litigation before the federal courts.  Obviously, this Commission is not part of the federal judiciary.  The rules are irrelevant to this case.  Therefore, the references to the rules are impertinent, and should be stricken.



In addition, the Complaint is cross-referenced to United States Constitution, Article I, Section 10. Complaint at ¶ 4B.  That Section of the Constitution places limitations on the States and forbids, in part, the States from coining money or making “any Thing but gold and silver Coin a Tender in Payment of Debts. . . .”  Id.  The first question is whether the Commission has the jurisdiction to address a constitutional issue?  The answer is, “Yes.”  See, e.g. Feigley v. AT&T Communications of Pennsylvania, Inc., Opinion and Order, entered April 20, 2001, at Docket No. C-00981434 (Slip Op. at 30-32) (Feigley I); aff’d. 794 A2d 428 (Pa. Cmwlth. 2002), 2002 Pa. Commw. LEXIS 143; petition for allow. of appeal denied, 806 A.2d 868 (2002), 2002 Pa. Commw. LEXIS 1774.  The next question concerns whether or not the cited portion of the Constitution has any applicability to this case.  The answer is, “No.”  There is no allegation in any of the pleadings which suggests any state is coining money.  Indeed, the operative issue is whether or not Mr. Coppedge has tendered an asset which has value and can cancel his debt to PECO.  Upon review, I concluded that the citation to the Constitution is irrelevant to the allegations in this case and should be stricken.


The Complaint refers to Mr. Coppedge’s Affidavit of Individual Surety Standard.   Complaint at ¶ 4B.  The document was not attached to the Complaint.  However, an Affidavit Of Individual Surety (somewhat illegibly dated May 22, 2009) was attached to the PECO Answer and New Matter.  I believe the affidavit was the same document mentioned in the Complaint.  The instructions for the affidavit specify that this form affidavit must be completed by individual sureties for bonds which were used with federal government contracts.  My review of the pleadings found no reference to any federal government contract.  I concluded that the citation to the affidavit is irrelevant to the allegations in this case and should be stricken.


PECO objected to the words, “fraud and theft of credit” as scandalous, as used in Mr. Coppedge’s description of PECO’s refusal to accept his birth certificate as a payment for his electric bill.  Complaint at ¶ 4A.  I agree with PECO.  As strongly as Mr. Coppedge may feel about PECO’s refusal to accept his birth certificate in payment for his electric bill, his accusation that PECO is perpetrating a fraud and stealing his credit is defamatory, is scandalous and must be stricken.


In conclusion, I have reviewed all of the operative allegations and legal citations in Mr. Coppedge’s Complaint.  As my discussion above indicated, the vast majority of the Complaint consists of scandalous and/or impertinent matter.  Accordingly, the preliminary objections must be sustained.
CONCLUSIONS OF LAW
1. A party may file Preliminary Objections under Commission regulations.  52 Pa. Code § 5.101.  
2. When considering those Objections, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).
3.  For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).

4. Conclusions of law, argumentative allegations, unwarranted inferences from facts or expressions of opinion are to be disregarded.  Additionally, mere conclusory allegations in the pleadings without supporting factual allegations are not sufficient to survive preliminary objections.  Dorfman v. Pa. Soc. Servs. Union‑Local 668 of Serv. Employees Intern. Union, 752 A.2d 933 (Pa. Cmwlth. 2000).  
5. The Commission, as an administrative agency, possesses only those powers expressly conferred on it by statute or those powers which are necessarily implied from its express powers.  Norfolk Southern Ry. Co. v. Pa. Public Utility Commission, 875 A.2d 1243 (Pa. Cmwlth. 2005).

6. Section 701 of the Public Utility Code, 66 Pa. C.S. § 701, authorizes the Commission to hear complaints regarding the Public Utility Code, Commission regulations or a Commission order.    

7. Section 1501 of the Code provides the basis for the Commission’s subject matter jurisdiction.
8. The Commission is responsible for ensuring the adequacy, efficiency, safety and reasonableness of public utility services.  Id.; Schriner v. Pa. Power & Light Co., 349 Pa. Superior Ct., 177, 501 A.2d 1128 (Pa. Superior 1985).
9. The Commission’s regulations provide that payment for services may be made in “any reasonable manner.”  52 Pa. Code § 56.94.  As a result, the decision as to the “reasonableness” of a payment method is within the Commission’s authority.  

10. In order to determine if Mr. Coppedge’s instrument is a reasonable manner of payment, the Commission would be required to determine the instrument’s negotiability which is a question of law governed by application of the UCC. 13 Pa. C.S. § 3104.
11. Because an instrument’s negotiability does not fall within the purview of Section 1501, the Commission lacks subject matter jurisdiction to entertain the Complaint.  66 Pa. C.S. § 1501.
12. Commission does not have the authority to award damages.  The Commission does not have the power to grant that form of relief.  Feingold v. Bell of Pennsylvania, 447 Pa. 1, 383 A.2d 791, 794 (1977).   
13. Impertinent is defined as:  That which does not belong to a pleading, interrogatory, or other proceeding; out of place; superfluous; irrelevant.  A term applied to matter not necessary to constitute the cause of action or ground of defense.  Black’s Law Dictionary 679 (rev. 5th ed. 1979).
14.  Scandal is defined as:  Defamatory reports or rumors; aspersion or slanderous talk, uttered recklessly or maliciously.  Black’s Law Dictionary 1206 (rev. 5th ed. 1979).
15. Form 1096 should be used to transmit Form 1099 and others to the IRS.  It has no application to the Commission or Mr. Coppedge.  It is irrelevant, and therefore, impertinent.  References to the form should be stricken.

16. Form 1099 OID should be used to report income to the IRS derived from interest received in excess of an obligation’s stated redemption price at maturity over its issue price (acquisition price of a stripped bond or coupon).  Given that the Commission has no subject matter jurisdiction to make a determination on the value of the alleged asset, the form is irrelevant, and therefore, impertinent.  References to it should be stricken.  
17. Form 1040V should be used to accompany a taxpayer’s check for amounts owed to the IRS.  Given that the Commission has no subject matter jurisdiction to make a determination on the value of an alleged asset, sending the form with an alleged asset does not add to the asset’s value or credibility.  The form is irrelevant, and therefore, impertinent.  References to it should be stricken.  
18. IRS Publication 950 is entitled, “Introduction to Estate and Gift Taxes.”  The Commission has no subject matter jurisdiction to make a determination on applicability of estate and gift taxes which makes the publication irrelevant.  Therefore, the reference to the publication is impertinent, and it should be stricken.

19. Section 3-603 has been revised and renumbered as Section 3603.  It sets forth rules on the effect of a tender of payment and the effect of the refusal of a tender. UCC, 13 Pa. C.S. § 3603.  Because the issue of an instrument’s negotiability is not within the Commission’s authority, the Commission lacks subject matter jurisdiction to entertain the Complaint.  Therefore, the references to the UCC are impertinent, and should be stricken.

20. House Joint Resolution 192 of June 5, 1933 generally provides that every obligation, private or public, may be satisfied dollar for dollar in any coin or currency which at the time of payment is legal tender for public and private debts.  This Commission does not have the power to determine issues of negotiability.  Accordingly, the reference to the HJR is irrelevant to this case, and therefore, both beyond this Commission’s subject matter jurisdiction and impertinent, and should be stricken.
21. Rule 37 of the Fed. R. Civ. P.  is entitled:  “Failure To Make Disclosures Or To Cooperate In Discovery; Sanctions.”  Section 37(a)(3) deals with motions to compel.  Section 37(c) deals with the consequences of failing to disclose requested information.  The federal rules apply to litigation before the federal courts.  This Commission is not part of the federal judiciary.  The rules are irrelevant to this case.  Therefore, the references to the rules are impertinent, and should be stricken.
22. The United States Constitution, Article I, Section 10 places limitations on the States and forbids, in part, the States from coining money or making “any Thing but gold and silver Coin a Tender in Payment of Debts. . . .”  Id.  
23. The Commission has the jurisdiction to address a constitutional issue.  See, e.g. Feigley v. AT&T Communications of Pennsylvania, Inc., Opinion and Order, entered April 20, 2001, at Docket No. C-00981434 (Slip Op. at 30-32) (Feigley I); aff’d. 794 A2d 428 (Pa. Cmwlth. 2002), 2002 Pa. Commw. LEXIS 143; petition for allow. of appeal denied, 806 A.2d 863 (2002), 2002 Pa. Commw. LEXIS 1774.  
24. The cited portion of the Constitution has no applicability to this case.  There is no allegation in any of the pleadings which suggests any state is coining money.  The operative issue is whether or not Mr. Coppedge has tendered an asset which has value and can cancel his debt to PECO.  The citation to the Constitution is irrelevant to the allegations in this case and should be stricken.
25.  There are instructions for Mr. Coppedge’s Affidavit of Individual Surety which he mentioned in the Complaint. The instructions for the affidavit indicate that it must be completed by individual sureties for bonds which were used with federal government contracts.    There is no reference in the pleadings to any federal government contract.  The citation to the affidavit is irrelevant to the allegations in this case and should be stricken.
26. The accusation that PECO is perpetrating a fraud and stealing Mr. Coppedge’s credit is defamatory, is scandalous and must be stricken.
ORDER


THEREFORE, IT IS ORDERED:


1.
That the Preliminary Objections Of Respondent, PECO Energy Company to the Complaint of James Coppedge at Docket No. F-2009-2135893 are sustained.


2.
That the Complaint of James Coppedge v. PECO Energy Company at Docket No. F-2009-2135893 is dismissed with prejudice and closed.
Dated:
March 9, 2010















Louis G. Cocheres







Administrative Law Judge

� The Complaint also included “PGW” (presumably Philadelphia Gas Works) and “Water Renued [sic] Dept” (presumably a Philadelphia water provider) and was cross-referenced to gas and water utilities.  Complaint at ¶¶ 2�3.  However, there were no other references to these entities in the Complaint.


� Pursuant to 52 Pa. Code § 5.63(a), Complainant’s response to New Matter was due on or before November 26, 2009.  


� Pursuant to 52 Pa. Code § 5.101(f) a reply to the Preliminary Objection was due on or before November 16, 2009.


� According to Commission’s regulations, a reply to new matter must be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa. Code § 5.63(a)-(b).  


� Much of the preceding discussion was culled from Ellsworth Pendleton and Patty Tucker v. Public Utility Commission, Unpublished Mem. Op. at 4-6, No. 519 CD 2006, (Pa. Cmwlth. August 29, 2006), Simpson, J.  Even though the case is not reported, the basis for the Court’s logic is well-documented and unassailable. 


� To examine the entire text of the Resolution, see:  Holyoke Water Power Co. v. American Writing Paper Co., Inc.  300 U.S. 324, 339-340 fn. 1, 57 S.Ct.485, 490, fn. 1, 81 L.Ed. 678 (1937). 
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