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Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On June 25, 2009, Mary Yelverton (“Yelverton” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that her bill is incorrect; and that the Respondent told her that her electric and gas would be terminated because she failed to pay $7,509.72.



On July 20, 2009, the Respondent filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bills.  The Respondent averred that the Complainant failed to provide specific information about the disputed charges.  The Respondent averred that the Complainant’s balance was $7,784.43.



A telephonic hearing was held in this matter on November 19, 2009, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Mary Yelverton, testified in support of the complaint.  Ken Massey, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Louis DuBois, a regulatory assessor for the Respondent, who sponsored ten exhibits:  PECO Exhibit 1 - the account statement; PECO Exhibit 2 - the Bureau of Consumer Services Decision dated June 11, 2009; PECO Exhibit 3 – the Bureau of Consumer Services Decision dated December 26, 2008; PECO Exhibit 4 – the Bureau of Consumer Services Decision dated September 26, 2008; 

PECO Exhibit 5 – the Bureau of Consumer Services Decision dated March 12, 2007; PECO Exhibit 6 – CAP History; PECO Exhibit 7 – Medical Certificate History; PECO Exhibit 8 – Payment Agreement History; PECO Exhibit 9 – Collection History; and PECO Exhibit 10 – the Bureau of Consumer Services Decision dated July 21, 2004.


The record in this case consists of a thirty-five-page transcript of the hearing and ten exhibits.  The record closed on December 9, 2009.

FINDINGS OF FACT



1.
The Complainant is Mary Yelverton, 1324 Peterson Street, Chester, PA 19013.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential electric and a residential gas account with the Respondent for service at the Peterson Street property (Tr. 7, 14; PECO Ex. 1).



4.
The Complainant lives at the Peterson Street property alone (Tr. 6). 



5.
The Complainant was enrolled in the Respondent’s customer assistance program at Tier D on August 22, 2001.  She was recertified on July 17, 2003, January 2, 2005, and January 8, 2007.  Under CAP Tier D, the Complainant receives a fifty percent (50%) discount on the first 650 kilowatt hours of usage.  She receives a fifty-four percent (54%) discount on gas usage (Tr. 8, 15-17; PECO Ex. 6). 



6.
At the time that the Bureau of Consumer Services decision dated July 21, 2004, was rendered, the Complainant’s balance was $5,595.08.  The Complainant was ordered to pay $114.00 plus $15.00 for a total of $129.00 (Tr. 29; PECO Ex. 10).



7.
At the time that the Bureau of Consumer Services decision dated March 12, 2007, was rendered, the Complainant’s balance was $7,028.96.  It was noted that the balance accumulated due to poor payment history.  In addition, the final balance from a previous address, in the amount of $3,826.56, was transferred to the Complainant’s account in 2001 (Tr. 24; PECO Ex. 5).  


8.
In addition to the payment arrangement ordered by the Bureau of Consumer Services in 2004, the Respondent gave the Complainant payment arrangements on January 21, 2003, May 4, 2006, June 13, 2007 and April 20, 2009.  The Complainant did not keep any of the agreements (Tr. 19; PECO Ex. 8).



9.
The Complainant submitted five medical certifications in 2007 and one on April 18, 2008 (Tr. 22, 23; PECO Ex. 7).



10.
At the time that the Bureau of Consumer Services decision dated September 26, 2008, was rendered, the Complainant’s balance was $7,247.76.  The complaint was dismissed because the Complainant was on CAP (Tr. 24; PECO Exhibit 4).


11.
The Complainant’s service was terminated on November 18, 2008, when her balance was $7,411.84 (Tr. 21; PECO Ex. 9).



12.
The Complainant provided a medical certification on November 20, 2008 (Tr. 22, 23; PECO Ex. 7, 9).


13.
The Complainant’s service was restored on November 21, 2008 (PECO Ex. 9).



14.
At the time that the Bureau of Consumer Services Decision dated December 26, 2008, was rendered, the Complainant’s balance was $7,697.57.  The complaint was dismissed because the Complainant was on CAP (Tr. 23, 24; PECO Exhibit 3).


15.
The Complainant made her last payment, in the amount of $172.85, on January 16, 2009.  The Complainant made eight payments between 2007 and the hearing date (Tr. 15, 28; PECO Ex. 1). 


16.
On April 9, 2009, the Respondent received an $800.00 payment from LIHEAP for the Complainant (Tr. 15; PECO Ex. 9).



17.
The Complainant’s service was terminated on October 6, 2009 (Tr. 21; PECO Ex. 9).



18.
The Complainant provided a medical certification on October 9, 2009 (Tr. 22, 23; PECO Ex. 7, 9).


19.
The Complainant’s service was restored on October 9, 2009 (PECO Ex. 9).



20.
At the time of the hearing, the Complainant’s balance was $8,292.90 (Tr. 15; PECO Ex. 1).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility. However, the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In Robert Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983). 
Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. Ct. 2001).  



The Complainant testified that, after she moved to Chester, the Respondent sent her a bill for $3,862.18 on January 21, 2003 (Tr. 5, 6).  She said that there is no way that she could have used enough electricity for her current balance to be $8,292.99 (Tr. 6).  She could not get a job because she is disabled (Tr. 6).  The Complainant testified that she lives alone in a house with one-level (Tr. 6).  She uses a lamp in her kitchen and lights in the bathroom (Tr. 6).  The Complainant is only contesting her electric bills (Tr. 8).  She said that she should be paying between $50.00 and $80.00 a month for electric (Tr. 8).  She could not remember the last time that she made a payment (Tr. 10, 11). 



The Complainant agreed that she is on the Respondent’s CAP program and that she is receiving a fifty percent (50%) discount on her electric bill (Tr. 8). 



The Complainant said that she never sees the person who reads her meter.  She just sees the Respondent’s personnel when they come to terminate her service (Tr. 9).



On cross-examination the Complainant stated that she did not ask the Respondent to conduct a high bill investigation (Tr. 11).  



The following chart provides information about the Complainant’s electric bills:

	Service to 
	Amount Charged
	Kilowatt hours

	November 19, 2008
	$49.66
	599

	December 22, 2008
	$67.85
	738

	January 26, 2009
	$80.52
	835

	February 24, 2009
	$43.65
	602

	March 25, 2009
	$44.65
	618

	April 23, 2009
	$38.07
	515

	May 25, 2009
	$56.74
	726

	June 23, 2009
	$71.40
	837

	July 23, 2009
	$84.57
	936

	August 24, 2009
	$106.36
	1101

	September 22, 2009
	$89.59
	974

	October 21, 2009
	$53.04
	697


(Tr. 7, 14, 15; PECO Ex. 1).


It is clear from the chart that the Complainant’s usage increases during the summer months.  She testified that her electric bills should be between $50.00 and $80.00.  Her electric bills for November 2008, February, March and April 2009 bills were less than $50.00 and her December 2008, May and October 2009 bills were between $50.00 and $80.00.  The January, June, July, August and September 2009 bills exceeded $80.00. 



Louis DuBois, a regulatory assessor for the Respondent testified that the Complainant’s balance is $8,292.90 because the Complainant has a poor payment history (Tr. 15; PECO Ex. 1, 8, 9).  The balance has accumulated over several years.  In addition, the final balance from a previous address was transferred to the Peterson Street account in 2001 (PECO Ex. 5).  



Mr. DuBois confirmed that the Complainant is a CAP customer who enrolled in the program on August 22, 2001 (Tr. 15, 16; PECO Ex. 6).  She was recertified three times (Tr. 16; PECO Ex. 6).  Under CAP Tier D, the Complainant receives a fifty percent (50%) discount on the first 650 kilowatt hours of usage.  She receives a fifty-four percent (54%) discount on gas usage (Tr.17; PECO Ex. 6).


Mr. DuBois stated that the Complainant is not eligible for another payment arrangement because she is a CAP customer (Tr. 17).  He provided a list of her payment arrangements since 2003 (Tr. 18).  Four (4) payment arrangements were issued by the Respondent and one (1) was issued by the Commission since 2003 (Tr. 18).  The Complainant did not keep any of the arrangements (Tr. 18).


Mr. DuBois testified that the Complainant has been terminated twice since 2008 after proper termination notices were given (Tr. 21; PECO Ex. 9).  


In response to the Complainant’s statement regarding meter readers, Mr. DuBois explained that meter readers no longer go out to the property to read the meter.  The meters are read electronically each month (Tr. 26).



The Complainant failed to establish a prima facie case.  Although the number of occupants did not change, she did not show that the metered usage exceeded the actual usage Milkie, supra.  The Complainant did not challenge specific bills.  She contended that her bill should not be $8,292.90.


Even if the Complainant had established a prima facie case, in rebuttal the Respondent presented evidence to demonstrate that the Complainant’s usage was consistent.  In addition, the Respondent presented evidence to show that the Complainant’s $8,292.90 balance grew over several years because she failed to pay her electric and gas bills in full or in a timely manner.


The Complainant did not offer evidence to rebut the Respondent’s evidence. 


Based on the evidence in the record, the Complainant was billed properly for her electric usage at the Peterson Street property.  The Complainant is responsible for paying the bill. 


Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
Where a complaint alleges high billing, to establish a prima facie case, a Complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  If the Complainant establishes a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Public Utility Commission, 786 A.2d 1217 (Pa. Cmwlth. Ct. 2001).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Mary Yelverton against the PECO Energy Company at Docket C-2009-2116209 is dismissed in its entirely. 



2.
That the record in this case is marked closed.

Date:
March 4, 2010



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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