BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Janice Bullock						:
							:
	v.						:		F-2009-2092877
							:		
PECO Energy Company (On Remand)		:


INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


HISTORY OF THE PROCEEDING


On February 23, 2009, Ms. Janice Bullock (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant alleged that there were incorrect charges on her bill for electric service. Complainant contended that since she received a Chapter 7 bankruptcy discharge dated April 8, 1999, she has not received a correct and complete payment history of her account for electric service.  Complainant also requested account records and billings from 1999 through 2003 in reference to a previous formal complaint and settlement agreement at Docket C-20042980.  Complainant also stated that PECO charged unnecessary taxes and other costs.  Complainant requested that the Commission completely review her account and enforce any corrections deemed appropriate.      

On April 7, 2009, counsel for PECO, Tishekia Williams, Esq., filed an Answer and New Matter in this dispute and alleged that it is not clear what charges are in dispute.  PECO referenced the previous complaint at Docket No. C-20042980 filed on May 14, 2004, where Complainant challenged billing between 2003 and 2004.  PECO averred that pursuant to 66 Pa.C.S. § 1312, Complainant is entitled to challenge charges and seek refunds for the four-year period prior to filing a complaint, which was May 17, 2000 through May 17, 2004 for Docket No. C-20042980.  PECO also averred regarding the instant Complaint, Complainant is entitled to challenge charges from February 23, 2005.  PECO contended that the Complainant is time-barred to challenge charges for the period from 1999 through 2003.  Complainant chose to settle the matter at Docket No. C-20042980.   PECO denied that there were unnecessary taxes on the bill of Complainant and that all credits and payments were correctly posted to the account.  

Through New Matter PECO contended that Complainant is barred by statute, 66 Pa.C.S. § 1312,[footnoteRef:1] to seek a refund prior to February 23, 2005.  Moreover, Commission regulation at 52 Pa.Code § 56.202 requires PECO to retain records for a 4-year period.  The request by Complainant for records between 1999 through February 2005 is beyond the 4-year period required by the Commission.  PECO requested that the Complaint be dismissed. [1: 	 	66 Pa.C.S. § 1312 states, in pertinent part, “If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each excessive payment.”  (Emphasis added.)] 

 
A Hearing Notice dated May 15, 2009, notified the parties that an Initial Hearing was scheduled for Friday, July 10, 2009.  This Notice also indicated that the case was assigned to Administrative Law Judge (“ALJ”) Marlane R. Chestnut.  

A Prehearing Order dated May 18, 2009, provided procedural rules and guidelines for the proceeding including the following: (1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date; (2) the request for a hearing change is to be in writing and sent to all parties of record; and (3) any party may lose the case if they do not take part in the hearing.  

A certificate of satisfaction dated July 10, 2009, was sent by Ms. Williams on this matter.  On July 20, 2009, Complainant filed with the Commission a letter stating that the terms in the July 10, 2009 settlement offer were unacceptable and the settlement was rejected.[footnoteRef:2] [2: 	 	By letter to all parties of record dated July 21, 2009, the Commission's Secretary marked a matter closed.  The commission later realized the error of closing the matter based on the rejected settlement and opened the record on remand assigning the matter into the Office of Administrative Law Judge.] 


A Hearing Notice dated September 30, 2009, notified the parties that an Initial Hearing on Remand was scheduled for Tuesday, December 22, 2009.  This Notice also indicated that the case was assigned to ALJ Angela T. Jones.  ALJ Jones sent a Prehearing Order dated October 6, 2009 which, in addition to what had already been sent as procedural rules by ALJ Chestnut, cautioned Complainant that Commission regulations require utilities to preserve written records for a minimum of four years. See 52 Pa.Code § 56.202.

On December 18, 2009 Ken Massey, Esq., filed a Notice of Appearance with the Commission as counsel for PECO.  

By telephone call at about 8:30 a.m. on Tuesday, December 22, 2009, Ms. Bullock, the Complainant, left a message that it was slippery outside and she would not be coming to the scheduled hearing.  She also indicated that she would send a facsimile to request the hearing be rescheduled.  At about 9:00 a.m. opposing counsel, Mr. Ken Massey, Esquire, telephoned the undersigned Administrative Law Judge (“ALJ”) and stated he received a telephone call from the Complainant informing him that she would not be attending the scheduled hearing.  Mr. Massey indicated that he would be at the hearing.

The evidentiary hearing convened as scheduled.  Mr. Massey was present accompanied by one witness.  Ms. Bullock was not present.  The undersigned ALJ ruled that the excuse provided by the Complainant by telephone that it was slippery outside was not persuasive.  Furthermore, the ALJ stated that a facsimile was not received as the Complainant indicated in her telephone message.  Mr. Massey moved that the formal complaint of Ms. Bullock be dismissed with prejudice for failure to prosecute.  The undersigned ALJ stated she would rule on the motion to dismiss in a written decision.
At about 11:30 a.m. the office of the undersigned ALJ received a facsimile from the Complainant.  The facsimile requested the scheduled hearing be postponed due to the following: (1) medical reasons; (2) disability; (3) massive snowstorm;[footnoteRef:3] and (4) cancelled SEPTA Paratransit service.  The Complainant’s request included copies of a prescription regarding pain medication and an issue with Complainant’s left ankle.      [3: 	 	The Philadelphia area received in excess of 23” of snow between December 19 and December 20, 2009.] 


PECO submitted a hard copy of its oral motion to dismiss the Complaint with prejudice by facsimile at or about 3:45 p.m. on December 22, 2009.  On December 22, 2009, the undersigned ALJ confirmed that, (1) PECO received the request to reschedule the hearing, and (2) PECO was not withdrawing its motion to dismiss. 

By Order dated December 24, 2009, the undersigned ALJ noted the exigent circumstances created by the snowstorm in concert with Complainant's disability afforded waiver of the timing required by regulation for continuance requests.  The ALJ found the request to reschedule the hearing reasonable under the circumstances and granted the motion for continuance by the Complainant.  The ALJ also denied PECO's motion to dismiss the proceeding with prejudice.

A Hearing Notice dated December 24, 2009 rescheduled the Initial Hearing on Remand for Friday, March 3, 2010.  A Corrected Hearing Notice dated December 28, 2009, rescheduled the Initial Hearing on Remand for Friday, March 12, 2010.[footnoteRef:4]  A second Corrected Hearing Notice dated January 5, 2010, rescheduled the Initial Hearing on Remand for Thursday, February 18, 2010.  [4: 	 	The ALJ had an evidentiary hearing already scheduled for March 3, 2010, requiring the hearing for Ms. Bullock to be rescheduled.] 


By letter dated January 30, 2010, Ms. Bullock sent a motion to stay the hearing due to medical reasons, pending surgery in 2010 and physical recovery.  By facsimile dated February 2, 2010, counsel for PECO objected to the motion to stay contending the reasons given for the stay of the proceeding lacked specificity to show a conflict with the scheduled hearing, and thus, lacked good cause for delaying the scheduled hearing.  PECO's counsel suggested a telephonic hearing out of consideration of the Complainant’s condition as an alternative to staying the proceeding.  Concurrently, PECO filed a motion to dismiss the proceeding for failure to appear at the scheduled hearing on December 22, 2009, for claims already adjudicated in prior PUC proceedings and for relief that is time-barred.

By Order dated February 9, 2010 the undersigned ALJ denied the Complainant’s motion to stay.  However, the undersigned ALJ did grant the request by PECO to change the scheduled evidentiary hearing from an in-person to a telephonic hearing.  The ALJ included instructions to have any documents or exhibits sent to the parties of record in order to conduct an efficient telephonic hearing. The Initial Hearing on Remand remained scheduled for the same date and time but was changed from an in-person to telephonic hearing.

By facsimile dated February 17, 2010, Complainant requested a postponement of the Initial Hearing on Remand scheduled for February 18, 2010.  The Complainant further stated that she does not have a landline telephone service and has reached directed cell phone minutes.[footnoteRef:5] [5: 	 	Complainant also referenced information regarding LIHEAP (Low Income Home Energy Assistance Program) and Complainant’s right-to-know request to Pennsylvania Department of Welfare.  The undersigned ALJ does not find this information relevant to this proceeding.  It is noted that the Complainant disputed a telephonic hearing the day prior to the scheduled hearing although the decision directing a telephonic hearing was mailed more than a week prior to the scheduled hearing.] 


The undersigned ALJ's office telephoned Complainant informing her that the Initial Hearing on Remand would go forward as scheduled on February 18, 2010 and that the Complainant could choose to appear in-person or by telephone.  If the Complainant failed to make a choice for her appearance, then the hearing would go forward as telephonic.

On February 18, 2010, the Initial Hearing on Remand convened.  Mr. Massey was present by telephone accompanied by one witness.  The ALJ dialed the cell phone number used to contact the Complainant just the day before and was forwarded to voice mail.  Thus, Complainant did not appear at the hearing.  The ALJ left a message to contact her office if Complainant wished to participate in the remanded hearing.  To date the undersigned ALJ has not heard further from the Complainant.  The undersigned ALJ proceeded with the hearing noting that the Complainant was not present.  

Counsel for PECO moved to dismiss the Complaint with prejudice for lack of prosecution.  That motion is granted pursuant to the ordering paragraphs below.  The record closed at the conclusion of the hearing on February 18, 2010.  Counsel has a motion to dismiss pending that was filed on February 2, 2010.  Because the undersigned ALJ has rendered a decision on the February 18, 2010 motion to dismiss, the motion filed on February 2, 2010 is moot. 

FINDINGS OF FACT

1. On February 23, 2009, Janice Bullock filed a Complaint with the Commission against PECO alleging, among other things, incorrect charges on her bill for electric service at 1412 E. Weaver St., Philadelphia, Pennsylvania.

2. A Prehearing Order dated October 6, 2009, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date and also emphasized that the Complainant may lose the case if she did not take part in the hearing and present evidence on the issues raised.

3. A Corrected Notice for Initial Hearing on Remand dated January 5, 2010, was mailed to the Complainant. 

4. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

5. Complainant failed to answer her cell phone at 267-701-4149.

6. Neither Complainant nor any counsel representing Complainant appeared at the scheduled hearing.
7. Complainant did not settle or withdraw her Complaint prior to the scheduled hearing date or obtain a continuance.

DISCUSSION

In this Complaint, Complainant alleged, among other things, that the charges for her billed electric service are incorrect.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is whether the Complainant sustained her burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice was mailed to Complainant at the address listed on the Complaint approximately five weeks prior to the scheduled hearing and was not returned to the Commission by the post office.  Therefore, Complainant is deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.  Complainant sent correspondence alleging that she did not have a landline telephone service and her cell phone was restricted to a few minutes.  Complainant was told that the hearing would still occur and was given the choice to appear by phone or in-person. To date, there is no further information about Complainant regarding this hearing.  The failure to appear is unexcused. 

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed with prejudice.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Janice Bullock had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

ORDER

THEREFORE, 

IT IS ORDERED:

1.	That the motion by Ken Massey, Esquire on behalf of PECO Energy Company to dismiss with prejudice the formal Complaint on remand of Ms. Janice Bullock at Docket No. F-2009-2092877 is granted.

2.	That the formal Complaint on remand filed by Ms. Janice Bullock against PECO Energy Company at Docket No. F-2009-2092877 is dismissed with prejudice for failure to prosecute.

3.	That the Secretary’s Bureau mark this matter closed.

Dated: March 3, 2010		_________________________________
					Angela T. Jones
					Administrative Law Judge
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