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HISTORY OF THE PROCEEDINGS
By Reconsideration Order adopted November 6, 2009, entered November 9, 2009, at Docket Number C-00019522, (Reconsideration Order) the Pennsylvania Public Utility Commission (Commission), cognizant of a new Federal Railroad Administration (FRA) regulation regarding shoving operations (49 C.F.R. § 218.99), ordered that it would reconsider its Order dated August 1, 1973 in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, Russell H. Harris, William G. Daniels and Joseph H. Reiser v. George P. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Complaint Docket No. 19522 (1973 Order).  The Commission directed that the successors in interest to the parties in the case that resulted in the 1973 Order be served with the Reconsideration Order and be provided an opportunity to file comments and affidavits regarding whether an amendment or rescission of the 1973 Order is warranted.

Among other things, the 1973 Order provided:
3.
That Trustees of Penn Central Transportation Company forthwith adopt the procedures necessary to obtain full compliance with the Commission directive previously served upon respondent by Western Union telegram dated June 1, 1973, wherein the carrier was ordered to promulgate an operating instruction requiring that, without exception, a trainman, provided with a dependable means of communication with the engineman and/or a method of stopping the movement, be positioned on the lead car of every train or draft of cars which is shoved into the Eastward Advance and Relay Yard or into the Westward Advance and Relay Yard in the Conway Yard during the entire reverse movement, and it is further ordered that a copy of the applicable operating instruction be furnished to the Commission forthwith.
1973 Order, Order ¶ 3.
Under cover letter dated November 30, 2009, the Norfolk Southern Railway Company (NSR), successor in interest to the Trustees of Penn Central Transportation Company with respect to Conway Yard, filed its Comments.
Under cover letter dated January 11, 2010, the Pennsylvania State Legislative Board United Transportation Union (UTU), successor in interest to the Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, filed its Comments.

By Order adopted and entered January 14, 2010, at Docket Number C-00019522, (Referral Order) the Commission referred the case to the Office of Administrative Law Judge (OALJ) for expedited hearing and issuance of a Recommended Decision to be considered by the Commission at the May 6, 2010 public meeting.  The Referral Order described the fundamental issue to be determined as being whether the 1973 Order is preempted by 49 C.F.R. § 218.99, whether any local safety or security hazard exists warranting additional State regulation, and whether the 1973 Order is incompatible with Federal law.
By Notice dated January 19, 2010, an Initial Prehearing Conference was scheduled for February 3, 2010, and the case was assigned to me.

As is my usual custom, I issued a Prehearing Conference Order on January 20, 2010.  Among other things, the Prehearing Conference Order directed the parties to file and serve Initial Prehearing Conference memoranda on or before February 1, 2010, and prescribed the minimum contents thereof.
Under cover letter dated February 1, 2010, NSR filed and served Notices of Appearance of Joseph P. Sirbak, Esquire, and of Brian J. Knipe, Esquire, and its required Prehearing Conference Memorandum.
Under cover letter dated February 1, 2010, UTU filed and served a Notice of Appearance of Irwin W. Aronson, Esquire, and its required Prehearing Conference Memorandum.

The Initial Prehearing Conference occurred as scheduled on February 3, 2010.  Both NSR and UTU appeared by their respective legal counsel.  With the agreement of the parties, it was decided that the case caption should be amended to reflect the actual parties in interest (the successors in interest to the parties in the 1973 Order).  A schedule for litigation of the case was developed and due dates for Main and Reply Briefs were established.  Additionally, in accordance with the applicable provision of the Public Utility Code (Code), 66 Pa.C.S.A. § 101 et seq., I ruled that NSR as the party seeking a Commission order rescinding the 1973 Order had the burden of proof in this case.  66 Pa.C.S.A. § 332(a).  Tr. 14-23, 28.  A transcript of the proceeding containing 48 pages was produced.
By Order Amending Caption dated February 3, 2010, the caption of this case was amended to reflect the actual parties in interest.

By Scheduling And Briefing Order dated February 3, 2010 (Scheduling And Briefing Order), a litigation and briefing schedule for the case was established.
By Hearing Notice dated February 3, 2010, an Initial and further Hearing was scheduled for February 18 and 19, 2010.

As agreed to at the Initial Prehearing Conference, by letter dated February 5, 2010, counsel for UTU requested that subpoenas be issued for 10 potential witnesses.
On February 8, 2010, I issued subpoenas for eight of the 10 potential witnesses requested by UTU.  Two of the individuals for whom subpoenas were requested were beyond the subpoena jurisdiction of the Commission.  See, 66 Pa.C.S.A. § 309.
By letter dated February 15, 2010, counsel for NSR advised me and counsel for UTU of the substitution of a potential witness for NSR that had been identified in NSR’s Prehearing Conference Memorandum.
The Initial Hearing convened as scheduled on February 18, 2010.  Both NSR and UTU were represented by legal counsel and were prepared to proceed.  As an initial matter, after argument by counsel for the parties, I took judicial notice (Tr. 54-55, 58) of the following:
1.
Commission Order dated August 1, 1973, in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, Russell H. Harris, William G. Daniels and Joseph H. Reiser v. George P. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Complaint Docket No. 19522 (1973 Order).
2.
Commission Order dated June 25, 1974, in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, Russell H. Harris, William G. Daniels and Joseph H. Reiser v. George P. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Complaint Docket No. 19522 (1974 Order).

3.
Recommended Decision On Remand of Administrative Law Judge James D. Porterfield issued October 6, 2000, in Application of Consolidated Rail Corporation for approval of installation of shove lights in both the eastbound and westbound departure yards at Conway Yard, Valuation Section 0137 (7337), RDBR: 40-2202, Pittsburgh Division, Docket Number        A-00112630 (Remand Decision).
4.
Commission Opinion And Order adopted March 8, 2001, entered March 13, 2001, in Application of Consolidated Rail Corporation for approval of installation of shove lights in both the eastbound and westbound departure yards at Conway Yard, Valuation Section 0137 (7337), RDBR: 40-2202, Pittsburgh Division, Docket Number A-00112630 (2001 Order).
5.
Unreported opinion of the Pennsylvania Commonwealth Court filed 
March 11, 2002, in Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, No. 852 C.D. 2001 (Commonwealth Court Opinion).

6.
Commission Reconsideration Order adopted November 6, 2009, entered November 9, 2009, in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, et al. v. George F. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Docket Number   C-00019522 (Reconsideration Order).

7.
Commission Order adopted and entered January 14, 2010, in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, et al. v. George F. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Docket Number C-00019522 (Referral Order).

The Initial and further Hearing occurred on February 18 and 19, 2010.  NSR presented evidence in the form of the testimony of two witnesses and the introduction of eight exhibits (NSR Exhibits A through H).  UTU presented evidence in the form of the testimony of five witnesses and the introduction of two exhibits (UTU Exhibits 1 and 2).  A transcript of the Hearing containing 487 pages (numbered 49 through 535) was produced.
On February 26, 2010, in accordance with the Scheduling And Briefing Order, NSR filed and served its Main Brief.

Also on February 26, 2010, NSR filed and served a Motion For the Admission Of Evidence Of Documents Referenced In Testimony (Admission Motion), endorsed with a Notice To Plead.
Additionally, under cover letter dated February 26, 2010, NSR submitted an original and three copies of a written memorialization of a Stipulation entered into by the parties during the Hearing.  On March 1, 2010, I forwarded the original and three copies to the Commission’s Secretary’s Bureau for filing, scanning and insertion into the Commission’s document folder for this case.

Also on February 26, 2010, UTU filed its Main Brief.  Contrary to the requirements of the Scheduling and Briefing Order, UTU’s Main Brief did not contain a statement of the questions involved, proposed findings of fact, proposed conclusions of law, or proposed ordering paragraphs.  Scheduling and Briefing Order, Order ¶ 5, 52 Pa.Code § 5.501(b).  Additionally, UTU did not serve me with a copy of its Main Brief until March 2, 2010.

On March 4, 2010, in accordance with the Scheduling And Briefing Order, NSR filed and served its Reply Brief.  NSR again complied with the Scheduling And Briefing Order and UTU again did not.

Also on March 4, 2010, UTU filed and served four documents respectively entitled Statement Of The Case, Summary Of Argument, Statement Of Questions Involved, and Proposed Ordering Paragraphs.  In accordance with the Scheduling And Briefing Order and 52 Pa.Code § 5.501 each of these four documents should have been a part of UTU’s Main Brief.

Also on March 4, 2010, UTU filed its Revised Initial Brief.  This document was served on me on March 8, 2010.
On March 5, 2010, the day after it was due, UTU filed its Reply Brief.  UTU’s Reply Brief was not served on me until March 8, 2010.
On March 5, 2010, NSR filed and served a Motion To Strike The Untimely “Final Version” Of The Main Brief Of The Pennsylvania State Legislative Board United Transportation Union, And To Strike Late-Filed Supplements To The Main Brief (Motion To Strike), endorsed with a Notice To Plead.

Both NSR’s Admission Motion and its Motion To Strike were filed pursuant to the provisions of 52 Pa.Code § 5.103.  Consequently, answers by UTU to each motion would normally have been due within 20 days of the date of service.  However, given the Commission’s requirement that this case be considered by the Commission at the May 6, 2010 public meeting, the time for answers to NSR’s motions had to be shortened.  Consequently, by Order dated March 8, 2010, UTU was ordered to file and serve its answers, if any, to NSR’s motions not later than 4:30 p.m., prevailing local time in Harrisburg, Pennsylvania, on Monday, March 15, 2010.
On March 15, 2010, UTU filed and served its Answer to NSR’s Admission Motion and its Response to NSR’s Motion To Strike.
FINDINGS OF FACT

1.
Conway Yard is one of fourteen classification, or hump, yards on the NSR system.

2.
At classification yards, arriving trains are received at the receiving yard, pushed over a “hump,” at which point they are separated into “cuts” of one to four cars, and then roll down the descending side of the hump, with a computer control system routing them to the proper classification track at a safe speed.


3.
An engine will attach to the coupled “draft” of cars in a classification track, pull them out of the classification track, and then proceed to push, or “shove”, those cars into the departure yard.


4.
At the departure yard, engines are coupled to the trains, air brake tests are made, the outbound crew is provided, and the train departs for its next terminal.


5.
NSR has won the Harriman Award, awarded to the safest railroad in the industry, for the last twenty (20) years in a row.

6.
Conway Yard has gone hundreds of days without any reportable injuries in all of its major employee classifications.

7.
NSR seeks to eliminate the current practice of having a trainman ride the leading end of a shove movement at Conway Yard.

8.
Currently, trainmen ride the leading end of the shove movement while hanging on the side of the leading rail car, approximately five feet off of the ground.

9.
Simply mounting and dismounting the equipment can cause injuries and in fact were responsible for 10.9% of all NSR transportation department reportable injuries in 2009.

10.
An additional 24% of all NSR transportation department injuries in 2009 occurred while employees were on or about equipment.

11.
While riding a shove movement, the trainman is required to remove a hand from the ladder rung to operate a radio.

12.
The metal ladders that trainman are required to ride may get slippery and the trainman is at risk of being jolted by the natural train actions and slack actions of moving rail cars.

13.
When there are rail cars sitting on an adjacent track, the trainman riding the lead end of the shove movement normally comes within three (3) feet of rail cars sitting on an adjacent track but it is not always possible to maintain a distance of 3 feet from the cars on an adjacent track.

14.
On January 29, 2010, a trainman riding the lead end of a shove movement had an accident in which he was struck by a 51-inch by 14-inch by 2-inch piece of scrap metal protruding from a railcar on an adjacent track.

15.
NSR seeks to replace its current Commission ordered practice with a system of “shove lights,” which are used in the departure yard to permit train crews to know when they have reached the end of the track.

16.
At Conway Yard, NSR intends to “circuit” the final 800 feet of the departure tracks, which is the NSR standard length for the circuited stretch of track and significantly longer than the industry average.

17.
The shove lights for each departure track would be located near the entrance to the departure tracks.

18.
Before any shove movement is commenced, the trainman will physically inspect all of the switches to assure that they are properly lined and it is safe to proceed.

19.
Each shove movement is under the exclusive control of the yardmaster, who is responsible for knowing that there are no other cars in the departure track to be shoved into.

20.
The trainman will monitor the shove light as the shove movement commences.

21.
When the circuited stretch of track is unoccupied, the shove light is continuously illuminated at a lunar white color.

22.
When the lead end of the shove movement reaches the circuited section of track, 800 feet from the “clear point,” the shove light will begin flashing, indicating that the lead end of the train has 800 feet in which to come to a stop and the trainman will relay this information by radio to the engineer operating the shove movement.

23.
Once the lead end reaches the second circuit located 400 feet from the clear point, the shove light will extinguish and the trainman monitoring the shove light will instruct the engineer, by radio, to bring the train to a safe stop.


24.
Pursuant to its existing protocols, once every 90 days, NSR will perform an inspection of the shove light system to ensure that it is functioning properly and in good mechanical condition and, every 360 days, will perform a separate “.06 ohm shunt” test designed to replicate a “worst case scenario.”

25.
Shove lights currently are in use on 11 of the 14 NSR classification yards and in many cases have been in operation for 40 years or more, with no shove-related accidents or injuries appearing in the record.

26.
Shove lights enjoy a safety advantage over the existing practice of having a trainman physically ride the leading end of a shove movement, often through close clearances.


27.
The shove light system to be installed at Conway Yard will comply with the applicable federal shove light regulation, 49 C.F.R. § 218.99(e)(5).

28.
System-wide, NSR’s classification yards have between 30 and 72 classification tracks and Conway Yard, which has 53 classification tracks falls squarely within the average on the NSR system.

29.
Of 11 NSR classification yards currently operating with shove lights, eight yards (Bellevue, Birmingham, Chattanooga, Columbus, Knoxville, Linwood, Macon, and Sheffield) contain departure tracks longer than 7,500 feet and therefore are able to build trains longer than the longest trains built at Conway Yard.

30.
Numerous factors have resulted in drops in traffic at Conway Yard in recent years, including the relocation of traffic to other classification yards in proximity to Conway Yard.

31.
Conway Yard currently falls squarely within the average range of NSR classification yards in terms of rail cars handled, handling fewer cars in 2009 than NSR’s classification yards in Bellevue, Birmingham, Chattanooga, Elkhart, and Macon, each of which operates with a single hump.

32.
The proximity between Conway Yard and its neighboring community is very common, with yards in Enola, Elkhart, Atlanta, Columbus, and Allentown located as close or closer to neighboring residential communities.

33.
Conway Yard’s positioning along the Ohio River is similar to numerous other NSR classification yards, such as Chattanooga, Knoxville, Macon, Allentown, and Enola.

34.
Hazardous materials are handled at numerous NSR yards and are in no way specific or unique to Conway Yard.

35.
The core duties of the Conway Yard yardmasters have not substantially changed after the closure of the second hump, as there continues to be one yardmaster assigned to the one remaining hump and one yardmaster assigned to the one remaining departure track, both supervised by an employee - the trainmaster - positioned in a tower.

36.
Yardmasters currently have the use of one, and sometimes two, computers to keep track of cars that are on the tracks under the yardmasters’ control.

37.
The job duties of yardmasters at Conway Yard have not been shown to be different than the job duties assigned to yardmasters at other classification yards.

38.
Rusty rail generally is not a problem on highly-trafficked tracks such as are found at classification yards, but is never the less checked for during quarterly and annual inspections.

39.
There is nothing particular to Conway Yard that would make the risk of rusty rail greater than at any other classification yard.

40.
Two bends on the departure tracks at Conway Yard are not a design feature peculiar to Conway Yard, as other classification yards also have curved departure tracks.  Buckeye Yard, for example, has three curves in its departure tracks.

41.
Given the credible testimony of Conway Yard Superintendent Darnell Wood, and the lack of any FRA citations, the allegation that rail cars are regularly left on the departure track without the knowledge of the yardmaster is not credible.

42.
There are no factors at Conway Yard that make it more likely for cars to be left inadvertently on the departure tracks without the knowledge of the yardmaster than at any other rail classification yard.

43.
The installation of shove lights will not affect the current practice of “lining the track” in which all switches to be traversed by a shove movement in the departure yard, including the Freedom Interlock switches, are visually inspected from the ground to ensure that they are properly aligned, immediately prior to commencing a shove move.

44.
Switches are located predominantly at the western portion of the departure yard, where the shove movement commences and the shove lights would be physically placed at that western portion of the departure track, after the switches, so that the trainman monitoring the shove movement will be able to visually watch as the lead end of the shove travels back to the shove light, through the switches.

45.
NSR employs multiple, redundant protections for car inspectors working in the departure track, such as (i) car inspectors being trained not to “foul” a track other than the track on which they are working and to treat all tracks as “live,” with a responsibility to watch out for themselves, (ii) the requirement that car inspectors receive authorization from the yardmaster before going to work on a departure track, and (iii) physical locks on the switches on both ends of a track before car inspectors begin to work on that track.

46.
Snow is common at many NSR classification yards, such as Allentown, Enola, Linwood, Chattanooga, Bellevue, and Elkhart and the shove light design planned for Conway Yard would be of “a height that would accommodate snow on the ground.”

DISCUSSION

As the proponent of a Commission order, NSR has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner
, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.

The standard of proof in an administrative agency case is a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  
Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, NSR as the party with the burden of proof must initially produce sufficient credible evidence to establish a prima facie case in order that it not lose summarily.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If NSR does so, the burden of going forward with evidence shifts to UTU to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with NSR.  Milkie v. Pa. Public Utility Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

As set forth in the Commission’s Referral Order, the issue to be determined is whether the 1973 Order is preempted by 49 C.F.R. § 218.99, whether any local safety or security hazard exists warranting additional State regulation, and whether the 1973 Order is incompatible with Federal law.

Turning first to the question of preemption, the Pennsylvania Supreme Court has recently explained:
The principle of preemption is grounded in the Supremacy Clause of the United States Constitution, which, when applicable, subordinates the laws of the states to those of the federal government.  Kuznik v. Westmoreland County Bd. Of Comm’rs, 588 Pa. 95, 902 A.2d 476, 493 (Pa. 2006) (citing Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516, 112 S. Ct. 2608, 120 L. Ed. 2d 407 (1992)).  Since McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 4 L. Ed. 579 (1819), it is axiomatic that “state law that conflicts with federal law is ‘without effect.’”  Id.
Council 13 v. Commonwealth, 2009 Pa. LEXIS 2771 (Pa. Dec. 28, 2009).

The United States Supreme Court has described how the Supremacy Clause, U.S. Const., Art. VI, cl. 2, can be determined to have invalidated a state law in a number of ways.
Under the Supremacy Clause, federal law may supersede state law in several different ways.  First, when acting within constitutional limits, congress is empowered to pre-empt state law by so stating in express terms.  Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977).  In the absence of express pre-emptive language, Congress’ intent to pre-empt all state law in a particular area may be inferred where the scheme of federal regulation is sufficiently comprehensive to make reasonable the inference that Congress “left no room” for supplementary state regulation.  Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).  Pre-emption of a whole field will also be inferred where the field is one in which “the federal interest is so dominant that the federal system will be assumed to preclude the enforcement of state laws on the same subject.”  Ibid.; see Hines v. Davidowitz, 312 U.S. 52 (1941).
Even where Congress has not completely displaced state regulation in a specific area, state law is nullified to the extent that it actually conflicts with federal law.  Such a conflict arises when “compliance with both federal and state regulations is a physical impossibility,” Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-143 (1963), or when state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress,” Hines v. Davidowitz, supra, at 67.  See generally Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 698-699 (1984).
Hillsborough County v. Automated Medical Laboratories, Inc., 471 U.S. 707, 713, 105 S. Ct. 2371, 85 L. Ed. 2d 714 (1985).

The United States Supreme Court has also held repeatedly that “state laws can be pre-empted by Federal regulations as well as by federal statutes.”  Hillsborough County v. Automated Medical Laboratories, Inc., 471 U.S. 707, 713, 105 S. Ct. 2371, 85 L. Ed. 2d 714 (1985) and cases cited therein.
The Pennsylvania Commonwealth Court has recognized the preemptive effect of the Federal Railroad Safety Act of 1970 (FRSA), 49 U.S.C. §§ 20101-20155, noting that “the FRSA contains a specific preemption provision at 49 U.S.C. §20106”.  Mastrocola v. SEPTA, 941 A.2d 81 (Pa.Cmwlth. 2008), app. granted by, in part, Mastrocola v. SEPTA, 973 A.2d 412 (Pa. 2009).  Additionally, the United States District Courts for both the Eastern District of Pennsylvania and the Middle District of Pennsylvania have held that nearly identical language in a predecessor statute expressed Congressional intent to preempt state laws in the field of railroad safety.  Consolidated Rail Corp. v. Pa. Public Utility Comm’n, 536 F.Supp. 653 (E.D. Pa. 1982), aff’d, Consolidated Rail Corp. v. Pa. Public Utility Comm’n, 696 F.2d 981 (3d Cir. 1982), aff’d, Pa. Public Utility Comm’n v. Consolidated Rail Corp., 461 U.S. 912, 103 S. Ct. 1888, 77 L. Ed. 2d 280 (1983), National Ass’n of Regulatory Utility Comm’rs v. Coleman, 399 F.Supp. 1275 (M.D. Pa. 1975), aff’d, National Ass’n of Regulatory Utility Comm’rs v. Coleman, 542 F.2d 11 (3d Cir. 1976).
The current language contained in the FRSA provides, in relevant part:
§ 20106.  Preemption

(a) National uniformity of regulation.

   (1) Laws, regulations, and orders related to railroad safety and laws, regulations, and orders related to railroad security shall be nationally uniform to the extent practicable.

   (2) A State may adopt or continue in force a law, regulation, or order related to railroad safety or security until the Secretary of Transportation (with respect to railroad safety matters), or the Secretary of Homeland Security (with respect to railroad security matters), prescribes a regulation or issues an order covering the subject matter of the State requirement. A State may adopt or continue in force an additional or more stringent law, regulation, or order related to railroad safety or security when the law, regulation, or order--

      (A) is necessary to eliminate or reduce an essentially local safety or security hazard;

      (B) is not incompatible with a law, regulation, or order of the United States Government; and

      (C) does not unreasonably burden interstate commerce.

49 U.S.C. § 20106

As noted above, this express statement of Congressional intent to preempt state law has been recognized by the Pennsylvania Commonwealth Court.  Mastrocola v. SEPTA, 941 A.2d 81 (Pa.Cmwlth. 2008), app. granted by, in part, Mastrocola v. SEPTA, 973 A.2d 412 (Pa. 2009).  Federal regulations promulgated pursuant to the FRSA contain similar preemption language.
  § 213.2 Preemptive effect.

    Under 49 U.S.C. 20106, issuance of these regulations preempts any State law, regulation, or order covering the same subject matter, except an additional or more stringent law, regulation, or order that is necessary to eliminate or reduce an essentially local safety hazard; is not incompatible with a law, regulation, or order of the United States Government; and that does not impose an unreasonable burden on interstate commerce.

49 C.F.R. § 213.2

In June 2008, the FRA regulation at issue in this case became effective.  It provides, in relevant part:
  § 218.99 Shoving or pushing movements.

    (a)(1) Each railroad shall adopt and comply with an operating rule which complies with the requirements of this section. When any person including, but not limited to, each railroad, railroad officer, supervisor, and employee violates any requirement of an operating rule which complies with the requirements of this section, that person shall be considered to have violated the requirements of this section.

(2) The following requirements for shoving or pushing movements do not apply to rolling equipment intentionally shoved or pushed to permit the rolling equipment to roll without power attached, i.e., free rolling equipment, during switching activities known as kicking, humping, or dropping cars.

. . .

(e) Operational exceptions. A railroad does not need to comply with paragraphs (b) through (d) of this section in the following circumstances:

. . .

(5) Shoving or pushing movements made in the direction of the circuited end of a designated departure track equipped with a shove light system, if all of the following conditions are met:

 (i) The shove light system is demonstrated to be failsafe;

 (ii) The shove light system is arranged to display a less favorable aspect when the circuited section of the track is occupied;

 (iii) Written procedures are adopted and complied with that provide for a reliable means of determining track occupancy prior to commencing a shoving or pushing movement;

 (iv) The track is designated in writing;

 (v) The track is under the exclusive and continuous control of a yardmaster or other qualified employee;

 (vi) The train crewmember or other qualified employee directing the shoving or pushing movement complies with the general movement requirements contained in paragraphs (b)(1) and (b)(2) of this section;

 (vii) All remote control shoving or pushing movements comply with the requirements contained in paragraph (c)(1) of this section; and

 (viii) The shove light system is continuously illuminated when the circuited section of the track is unoccupied.

49 C.F.R. § 218.99(a), (e)(5).

Regulations “cover” the subject matter of a safety concern where they “comprise, include, or embrace [that concern] in an effective scope of treatment or operation.”  The [federal regulation] must “substantially subsume the subject matter of the relevant state law,” not merely “touch upon” or “relate to” that subject matter.  What is important is that the FRA has considered the “subject matter” and has addressed it “in an effective scope of treatment or operation.”
BNSF Railway Co. v. Swanson, 533 F.3d 618, 621 (8th Cir. 2008) (internal citations omitted).
Upon the effective date of 49 C.F.R. § 218.99(e)(5), state law regarding shoving or pushing movements made in the direction of the circuited end of a designated departure track equipped with a shove light system were preempted in accordance with the terms of 49 U.S.C. § 20106 and 49 C.F.R. § 213.2.
49 C.F.R. § 218.99(e)(5) did even more than merely preempt state law regarding shoving or pushing movements, however.  In Railroad Operating Rules: Program of Operational Tests and Inspections; Railroad Operating Practices: Handling equipment, Switches and Fixed Derails, 73 Fed. Reg. 33888 (Jun. 16, 2008) FRA responded to petitions for reconsideration of the previously published final rule to “aid the regulated community in understanding the requirement of the rule.”  73 Fed. Reg. 33888, 33889.  In explaining that shove light systems used without a trainman riding on the leading end of the shove movement can maintain an acceptable degree of safety, FRA stated:
FRA’s observations at the twenty-seven departure yards with shove light systems also revealed that some of the departure tracks evaluated have close clearances that could potentially pose a risk of an accident or injury to a rail employee attempting to make a visual determination that the departure track is clear.  FRA found five of the departure yards had at least some of the tracks with close clearances that pose a significant potential risk of an injury to an employee protecting the point.  While some departure yards had tracks with very good clearances, most tracks were found to have normal clearances – which could still pose injury hazards due to the amount of clearance.  Furthermore, it could be difficult for an employee riding the point of the move to see that a derail is applied and that employee could be seriously injured if the movement were to operate over the derail.  In addition, FRA noted that departure tracks were generally long yard tracks.  The length of the departure tracks is a factor in deciding whether to allow shove light systems to be used in lieu of point protection because employees would probably walk or ride the side of a car to provide point protection and lengthy departure tracks would expose employees to injury risk for a longer period than if the tracks were shorter.  In conclusion, FRA’s observations corroborated AAR’s assertion that if employees were required to provide point protection by riding the side of a car or walking along the departure tracks, there would be an increased risk of injuries.
73 Fed. Reg. 33888, 33891-33892. (emphasis added).
The regulation at 49 C.F.R. § 218.99(e)(5) therefore covers the exact same subject matter as Order ¶ 3 of the 1973 Order, and determines that a shove light system constructed and operated in accordance with the terms of the regulation may be used “in lieu of point protection”.  Order ¶ 3 of the 1973 Order is preempted by 49 C.F.R. § 218.99(e)(5).
There is, however, an exception to preemption if the state law, regulation, or order is necessary to eliminate or reduce an essentially local safety or security hazard, is not incompatible with a law, regulation, or order of the United States Government, and does not unreasonably burden interstate commerce.  49 U.S.C. § 20106(a)(2), 49 C.F.R. § 213.2.  To meet the requirements of the exception to preemption, the state law, regulation, or order must satisfy all three prongs of the test.
In the instant case, UTU contends that there is an essentially local safety hazard at the Conway Yard justifying an exemption to preemption for Order ¶ 3 of the 1973 Order.
The phrase “essentially local safety hazard” has been interpreted by a number of Federal appellate courts.  Those courts have agreed that the proper interpretation is that an essentially local safety hazard only applies to local situations which are not statewide in character and not capable of being adequately encompassed within uniform national standards.  See, National Ass’n of Regulatory Utility Comm’rs v. Coleman, 542 F.2d 11 (3d Cir. 1976), Norfolk & Western Railway Co. v. The Public Utilities Comm’n of Ohio, 926 F.2d 567 (6th Cir. 1991), Union Pacific Railroad Co. v. California Public Utilities Comm’n, 346 F.3d 851 (9th Cir. 2003), CSX Transportation, Inc. v. Williams, (D.C. Cir. 2005), Duluth, Winnipeg, and Pacific Railway Co. v. City of Orr, 529 F.3d 794 (8th Cir. 2008).
Conditions that have been specifically found not to be an essentially local safety hazard include: a site having an abnormally high derailment rate with a steep grade/sharp curve combination, the shipment of hazardous materials within 2.2 miles of the United States Capital, the absence of walkways for trainmen on railway bridges and trestles.  Even the combination of the proximity of the track to a lake, the swampy soil upon which the track was built, the location of propane tanks close to the tracks, churches and businesses located within 67 and 278 feet from the tracks, and extreme seasonal temperature changes in the geographic area were found not to meet the definition of an essentially local safety hazard because this combination of conditions could exist in many locations throughout the United States.  See, Duluth, Winnipeg, and Pacific Railway Co. v. City of Orr, 529 F.3d 794 (8th Cir. 2008).
Conway Yard falls within the average range of rail classification yards on the NSR system.  Conway currently has approximately fifty-three (53) classification tracks, allowing it in theory to construct a maximum of fifty-three outbound trains at one time, making it smaller than Elkhart Yard, which has seventy-two (72) classification tracks and larger than Buckeye Yard, which has approximately forty-two (42) or forty-six (46) classification tracks.  System-wide, NSR’s classification yards have between thirty (30) and seventy-two (72) classification tracks.

The length of trains built at a classification yard depends on the length of the departure tracks.  Conway Yard’s longest departure track is 7,500 feet long and witnesses testified consistently that the longest trains built at Conway Yard are approximately one and one-half miles long.  (Tr. 111, 153, 194).  Of 11 NSR classification yards currently operating with shove lights, eight yards (Bellevue, Birmingham, Chattanooga, Columbus, Knoxville, Linwood, Macon, and Sheffield) contain departure tracks longer than 7,500 feet and five yards (Bellevue, Columbus, Linwood, Macon, and Sheffield) have departure yards longer than 7,500 feet on average.  (Tr. at 152-54; NSR Exhibit C).

While UTU has suggested that Conway is an unusually busy yard with heavy congestion, attributed at least in part to the 2003 closure of the original second hump at Conway Yard, in fact, numerous factors have resulted in drops in traffic at Conway Yard in recent years, including the relocation of traffic to other classification yards in proximity to Conway Yard.  
(Tr. 136).  The 1973 Order characterized Conway Yard as “the key” to NSR’s predecessor’s transportation system.  (1973 Order at 2).  Today, however, Conway Yard falls squarely within the average range of NSR classification yards in terms of rail cars handled.  (NSR Exhibit H).  
In 2009, Conway Yard handled fewer cars than NSR’s classification yards in Bellevue, Birmingham, Chattanooga, Elkhart, and Macon, ranking sixth among the 13 classification yards for which data was submitted at the hearing.  (NSR Exhibit H).  All of the classification yards with greater volume than Conway Yard operate with a single hump.  (Tr. 464).

There is no evidence that Conway Yard is unique in terms of its size and scope.  To the contrary, the unrefuted evidence adduced at the hearing proves that Conway Yard falls squarely within the average range for rail yards of its type across the country.  To the extent that the size and scope of a rail yard could constitute a hazard, there is no proof in the record in this case that such a hazard is “essentially local” or not capable of being addressed through national standards.

UTU presented evidence that Conway Yard is in close proximity to residential communities that could be threatened if an accident were to occur there.  (Tr. 112, 215-18).  However, the record is completely devoid of any evidence that members of the community have been injured or have suffered any harm whatsoever as a result of Conway Yard’s nearby operations throughout the significant history of its operations.

The record does contain, however, considerable evidence that the proximity between Conway Yard and its neighboring community is actually quite common in the industry.  Both the Enola and Elkhart classification yards are in close proximity to residential developments and, at an NSR terminal in Atlanta, houses abut right next to the railroad tracks.  (Tr. 145, 148, 444).  Buckeye Yard in Columbus, Ohio is not only close to residential neighborhoods, but those neighborhoods are in the direction of the shove movements on the Buckeye departure tracks (presumably the site of greatest risk if a train were to shove out beyond the designated stopping point).  (Tr. 160).

The residential community near Conway Yard is separated from the yard by Ohio River Boulevard, a four-lane road plus turning lanes, with no homes or businesses on the same side of Ohio River Boulevard as Conway Yard.  (Tr. 246, 258).  By way of contrast, NSR’s classification yard in Allentown, Pennsylvania is located in a suburb, with a new residential complex recently built “just on the other side of the [two-lane] street” from yard tracks.  
(Tr. 418, 420).

Assuming, strictly for the sake of argument, that proximity to residential developments creates a safety hazard, such a hazard would not be essentially local to Conway Yard and would be capable of being addressed through regulation at the federal level.

UTU suggested that the Ohio River may present a safety hazard, insofar as the river could become contaminated by hazardous materials handled at Conway Yard or insofar as the river could create fog.  (Tr. 146, 148, 218, 228-29, 314).  Regarding environmental contamination, there is no evidence in the record that activities at Conway Yard have contaminated the Ohio River or are likely to do so.

Further, the record is replete with evidence that Conway Yard’s positioning along the Ohio River is not unique.  NSR yards in Chattanooga, Knoxville, and Macon are located very close to the Tennessee, Holston, and Ocmulgee Rivers, respectively.  (Tr. 162).  Allentown Yard directly abuts the Lehigh River.  (Tr. 412, 417).  Enola Yard is on the Susquehanna River.       (Tr. 326).  To the extent that “river fog” presents a hazard, it is not a hazard that is unique to Conway Yard.
Similarly, hazardous materials are handled at numerous NSR yards and are in no way unique to Conway Yard.  (Tr. 383).  Hazardous materials travel through Allentown          (Tr. 412)  and hazardous materials, including hydrocyanide acid, described as “probably the worst thing in the railroad industry,” are handled at Linwood.  (Tr. 473).

No evidence was presented that hazardous materials, or the purely speculative risk that they pose to nearby waterways, are unique to Conway Yard.  Likewise, while the record contains passing references to the occasional existence of fog at Conway Yard, there was no evidence that fog creates a particular hazard, unique to Conway Yard.  To the extent that nearby waterways, or related concerns about fog or hazardous materials, present any hazard at all, they are not hazards essentially local to Conway Yard that are incapable of being addressed through federal regulation.

UTU presented evidence that suggested that the yardmasters at Conway Yard, who are represented by UTU, are overworked.  (Tr. 368-69).  However, while the number of yardmasters has undeniably decreased since NSR closed the second hump at Conway Yard in 2003, the core duties of the remaining yardmasters have not substantially changed.  After the closure of the second hump, there continues to be one yardmaster assigned to the one remaining hump and one yardmaster assigned to the one remaining departure track.  (Tr. 388).  The yardmasters continue to be supervised by the trainmaster, positioned in a tower.  (Tr. 369-70).

Yardmasters also currently have the use of one, and often two, computers to keep track of cars that are on the tracks under the yardmasters’ control.  (Tr. 383-84).  The FRA has analyzed the ability of yardmasters to monitor the status of the departure tracks where shove lights would be installed, including detailed “turn over” reports when one yardmaster takes over for another and computer tools that permit yardmasters to track movements of each car through the yard complex.  See, 73 Fed. Reg. 33888, 33891.  The FRA found that “these types of procedures help establish a reliable means of determining track occupancy.”  73 Fed. Reg. 33888, 33891.  Additionally, the Federal Regulation requires that the types of procedures which provide for a reliable means of determining track occupancy prior to commencing a shoving movement must be adopted in writing so that yardmasters and other employees can fully understand the operation.  See, 49 C.F.R. § 218.99(e)(5)(iii).

A yardmaster from Conway Yard, appearing as a UTU witness, could provide no information whatsoever to suggest that duties assigned to yardmasters at Conway Yard are unique:

Q.
… Do you know whether yardmasters at other major classification yards on the NS system have responsibilities similar to yours?

A.
I don't know.

Q.
So, you can't tell us whether Conway is unique in that regard or, conversely, similar to the other yards in the NS system?

A.
I'm not qualified on any other yard, so I don't know.

Tr. at 389.

UTU introduced evidence that suggested that “rusty rail” might compromise the integrity of a shove light system.  (Tr. 139).  Rusty rail is caused by disuse and therefore is not generally a problem on highly-trafficked tracks such as are found at classification yards, like Conway Yard.  (Tr. 163).  Inspectors check for rusty rail during the quarterly and annual inspections pursuant to NSR’s system-wide protocol for inspecting and maintaining shove light systems.  (Tr. 93; NSR Exhibit B).  In any event, there is nothing particular to Conway Yard that would make the risk of the occurrence of rusty rail greater than at any other classification yard and rusty rail therefore cannot be an essentially local safety hazard.

UTU also produced evidence that suggested that the curvature of the departure tracks at Conway Yard could present a hazard by restricting sight lines.  (Tr. 117, 119).  Specifically, the UTU’s witness identified 2 “bends” on the departure tracks at Conway Yard.  (Tr. 195-96).  However, there was no evidence introduced as to how a curved departure track creates a hazard that is essentially local to Conway Yard.  Indeed, the record contains no evidence of accidents or injuries related to the curvature of the Conway Yard departure track.  Instead, the record demonstrates, without contradiction, that the departure tracks at Linwood, North Carolina also are curved  (Tr. 466)  and that Buckeye Yard in Columbus, Ohio has 3, instead of 2, curves in its departure track.  (Tr. 160-61, NSR Exhibit D).  Absent any evidence that this design feature is peculiar to Conway Yard, the curvature of the departure track cannot be an essentially local safety hazard.

UTU witness Adam Kaufman testified that rail cars are left on the departure track without the knowledge of the responsible yardmaster twice per week.  (Tr. 199).  On cross-examination, Mr. Kaufman admitted that the cars he was referring to were “shop” cars in need of mechanical repair that the responsible yardmaster directed onto the departure track.  (Tr. 230).  Mr. Kaufman alleged that shop cars may be left at any point along the departure track, but upon further questioning was able to explain only how shop cars might end up at the east end of the departure track where, after completing the shove movement the road crew would leave a shop car before pulling out onto the main line.  (Tr. 233-34).  Upon further cross-examination, Mr. Kaufman acknowledged that, when shop cars are left on the departure tracks, they are usually within the knowledge of the yardmaster and Mr. Kaufman could not identify with specificity any instances in which a car was left on the departure track without the knowledge of a yardmaster other than his belief that it happened “within the last probably three weeks, I would imagine.”  (Tr. 255-57).  Another UTU witness, Robert Kroskey, testified that he last had to stop a shove movement due to cars on the tracks “within the last four months, maybe.”  (Tr. 332).  The lack of specificity in this testimony, along with the fact that none of these supposed incidents were reported to proper officials, seriously undermines its credibility.

Darnell Wood, the Superintendent of Conway Yard, testified these supposed incidents of cars being left on the departure tracks without the knowledge of the yardmaster were never reported to him by Mr. Kaufman or anyone else.  (Tr. 425, 426, 525).  As President of the local affiliate of the UTU, it is unfathomable to Superintendent Wood that Mr. Kaufman would not speak up and report such a hazard prior to the hearing.
  Additionally, the FRA conducts frequent inspections at Conway Yard and Conway Yard has never been cited for having a car on a departure track without the knowledge of the yardmaster.  (Tr. 469-70).  Based on the total evidence presented at the hearing, the suggestion that rail cars are left on the departure tracks without the knowledge of the yardmaster at Conway Yard simply lacks credibility.

However, regardless of how the question of credibility is resolved, there is no proof that the nature of this alleged hazard is essentially local.  UTU’s own witness, yardmaster Gregory Murphy, testified that there are no factors at Conway Yard that make it more likely for cars to be left inadvertently on the departure tracks without the knowledge of the yardmaster than at any other rail classification yard:

Q.
Are you aware of any factors at Conway that make the trainman running the departure tracks more likely to leave a car on the track and not tell you about it than their brothers working at another classification yard on the NS system?

A.
No.

Tr. 396.

Additionally, UTU witness Charles Wehr, a yard foreman at Allentown Yard, further acknowledged that cars may be left on the track at Allentown Yard  (Tr. 414)  and that this happens, without the yardmaster’s knowledge, once or twice per month at Allentown Yard  

(Tr. 419).  Shove lights have been used at Allentown Yard since 2008 and Mr. Wehr was not aware of any derailments involving shove movements, or indeed any incidents of rail cars running into each other within the last two years.  (Tr. 414, 420).

Once again, assuming for the sake of argument, that shop cars are left on the departure tracks at Conway Yard without the knowledge of the yardmaster, there is no evidence that this alleged hazard is essentially local.  UTU’s own witnesses testified that this hazard is just as likely to occur at any other rail classification yard and that, at least at Allentown Yard, this hazard has occurred but, with shove lights in place to help monitor the track, has not resulted in any accidents.  Because this alleged hazard is not essentially local, it cannot support a finding of exemption from the preemption issue currently pending before the Commission.

UTU suggested that switches in the departure yard may create a hazard if not properly aligned.  (Tr. 199-200).  That is undoubtedly so.  The question, however, is: will adoption of a shove light system in lieu of a trainman riding on the lead end of a shove movement increase the likelihood of switches being misaligned?  Today, all switches at the departure yard, including the Freedom Interlock switches, are “lined,” or visually inspected from the ground to ensure that they are properly aligned, immediately prior to commencing a shove move.  (Tr. 245, 329).  Installation of shove lights will not impact the current practice of “lining the track.”  (Tr. 78, 470-71).  In other words, even after installation of the shove lights, a trainman will walk the departure track as necessary to inspect all of the switches that the shove movement may traverse.  Switches are located predominantly at the western portion of the departure yard, where the shove movement commences  (UTU Exhibit 1)  and the shove lights would be physically placed at that western portion of the departure track, after the switches.    (Tr. 78).  The trainman monitoring the shove movement will be able to visually watch as the lead end of the shove travels back to the shove light, through the switches.  (Tr. 78).  With respect to switches, there simply is no hazard associated with removing the trainman from riding the lead end of the shove movement to watch the switches because, in the shove light system contemplated at Conway Yard, the switches each will have been visually inspected from the ground – not from a moving train – immediately prior to the shove movement commencing.

To the extent that switches might present any hazard at all, it is a hazard that is not only capable of being addressed by uniform federal standards, but actually has been addressed by the FRA in adopting 49 C.F.R. § 218.99(e)(5).  The FRA noted:

Compared to other yard operations, there is typically less danger on departure tracks with shove light systems in that fewer switches are operated in the departure yard and there are no free rolling cars.

73 Fed. Reg. 33888, 33891(emphasis added).
The FRA expressly recognized that there will be switches in the departure yard over which shove movements traverse.  Like the yards studied by the FRA, there are relatively few switches in the departure yard at Conway Yard  (UTU Exhibit 1).  The limited switches in the Conway Yard departure yard are not a hazard and certainly not a hazard that is essentially local to Conway Yard.

UTU produced evidence that suggested that car inspectors working in the departure yard may be at risk if a trainman is not riding the lead end of a shoving movement.  (Tr. 202, 228).  This suggestion ignores the multiple, redundant protections already in place to protect car inspectors.  First, car inspectors are trained not to “foul” a track other than the track on which they are working and are required to treat all tracks as “live,” with a responsibility to watch out for themselves.  (Tr. 249, 466-67).  Second, before going to work on a departure track, car inspectors are required to get authorization from the yardmaster.  (Tr. 468).  Third, car inspectors will physically lock the switches on both ends of a track before beginning to work on that track.  (Tr. 385, 468).  Other employees at Conway Yard do not even have keys to the locks installed by the car inspectors on the switches.  (Tr. 469).  At the time of the hearing, car inspectors at Conway Yard had gone for 790 consecutive days without a single injury.  (Tr. 467). The suggestion that car inspectors would be at risk of serious injury if the trainman is removed from the lead end of the shove movement is simply an unsupported supposition.

In any event, no evidence was produced that car inspectors pose an essentially local threat at Conway Yard.  Car inspectors are required to work the departure tracks of every classification yard, nationwide.  See, 49 C.F.R. § 215.13(a) (requiring each car to be inspected before it departs over the road).  To the extent that car inspectors do pose a hazard, the nature of the hazard is no different from that posed at other classification yards, such as Allentown Yard.  (Tr. 419).  Accordingly, the presence of car inspectors on the departure tracks at Conway Yard cannot constitute an essentially local safety hazard.

UTU also presented evidence to suggest that snow could create a hazard if shove lights were in operation at Conway Yard, either by obscuring the shove lights until they could be cleared of snow or by creating a potential tripping hazard.  (Tr. 130, 407).  This argument ignores the fact that the shove light design planned for Conway Yard would be of “a height that would accommodate snow on the ground.”  (Tr. 130-31).

More importantly, snow is not local to Conway Yard.  NSR yards in Allentown, Enola, Linwood, and Chattanooga all have experienced snow very recently  (Tr. 162)  and yards in Bellevue and Elkhart are in areas prone to snowfall.  (Tr. 131).  Obviously, other areas of the country, such as the Mountain West, the Upper Midwest, Upstate New York, and New England, typically receive more snowfall than Pennsylvania.  UTU’s own witness described recent snow at Conway Yard as “the same weather you'd get anywhere.”  (Tr. 314).  Because any hazards associated with snow plainly are not unique to Conway Yard, they cannot constitute essentially local safety hazards.

Not one of the alleged conditions with respect to the Conway Yard constitutes an essentially local safety hazard not capable of being adequately encompassed within uniform national standards.  Even if some or all of the alleged conditions are grouped together, the conclusion remains that they are quite capable of existing in other places in the Commonwealth of Pennsylvania, such as Allentown or Enola, or in other places in the United States.  NSR has adduced sufficient credible evidence to establish that Order ¶ 3 of the 1973 Order is preempted by 49 C.F.R. § 218.99(e)(5) and that there are no essentially local safety hazards at the Conway Yard which would justify holding that Order ¶ 3 of the 1973 Order is exempt from this preemption.
Neither party introduced evidence that Order ¶ 3 of the 1973 Order is not incompatible with a law, regulation, or order of the United States Government, and does not unreasonably burden interstate commerce.  This lack of evidence is of no importance, however, because the exemption from preemption language contained in both 49 U.S.C. § 20106 and 49 C.F.R. § 213.2 is written in the conjunctive, not the disjunctive.  That is, all three of the criteria must be met for an additional or more stringent State law, regulation, or order to be exempt from preemption.  In this case, Order ¶ 3 of the 1973 Order fails to meet the first criteria and so cannot be found to be exempt from the preemption of 49 C.F.R. § 218.99(e)(5).
Both NSR’s Admission Motion and its Motion To Strike will be denied.  UTU, in its Answer to NSR’s Admission Motion accurately states:
The documentary evidence now proposed to be introduced by NS, subsequent to the conclusion of the evidentiary portion of the instant matter, is composed of a series of selective excerpts from three separate voluminous documents including 1) the Pittsburgh Division Northern Regional Timetable Number 1, effective 12:01 AM EST Monday, August 4, 2008; 2) The Norfolk Southern Corporation Operating Rule Book, effective May 1, 2008; and 3) The Norfolk Southern Corporation Safety and General Conduct Rulebook, effective 12:01 AM, Thursday, January 1, 2009.  Because these documents, in their entirety, have not been proposed for introduction into the record, the reviewer of this putative evidence, if it is permitted to become part of the record in the instant matter, will have a less than complete understanding of the scope of the entirety of these three documents in general, and will have no understanding or touchstone for internal conflicts within and among these documents nor, more significantly, exceptions that exist within and among these documents to the various limitations and prohibitions contained in the narrowly focused and limited excerpts proposed to be admitted into evidence.
UTU Answer to NSR’s Admission Motion ¶ 10.
Additionally, NSR witness Darnell Wood, Sr., testified in detail as to much of the subject matter contained in the documents now sought to be admitted as exhibits by NSR so that much of the evidence contained in the document excerpts would be merely repetitive.  NSR had ample opportunity during the two days of hearing in this case to offer the documents in a timely manner.  To permit their introduction now, without an opportunity for UTU to require that additional parts or the entire document be admitted, and without providing UTU a chance to cross-examine a sponsoring witness would be unjust.  NSR’s Admission Motion is denied.
NSR’s Motion To Strike will also be denied.  UTU’s late filing and failure to comply with the provisions of the Scheduling And Briefing Order are not condoned.  However, as counsel for UTU has pointed out in UTU’s Response to NSR’s Motion To Strike, the normal time periods for briefing were severely curtailed in this case.  Rather than deprive myself of the benefit of UTU’s submission, I will accept UTU’s counsel’s explanation of inadvertent error that was corrected as soon as possible.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this case.

2.
As the proponent of a Commission order, NSR has the burden of proof in this case.
3.
The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.
4.
The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.
5.
Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.
6.
The burden of production goes to the legal sufficiency of a party’s case.
7.
Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.
8.
The burden of persuasion determines which party must produce sufficient evidence to meet the applicable standard of proof.
9.
It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.
10.
Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.
11.
Even unrebutted evidence may be disbelieved.
12.
In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.
13.
The standard of proof in an administrative agency case is a preponderance of the evidence.
14.
A preponderance of the evidence is achieved by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.
15.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.
16.
Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
17.
The principle of preemption is grounded in the Supremacy Clause of the United States Constitution, which, when applicable, subordinates the laws of the states to those of the federal government.
18.
Under the Supremacy Clause, federal law may supersede state law in several different ways.
19.
When acting within constitutional limits, congress is empowered to pre-empt state law by so stating in express terms.
20.
In the absence of express pre-emptive language, Congress’ intent to pre-empt all state law in a particular area may be inferred where the scheme of federal regulation is sufficiently comprehensive to make reasonable the inference that Congress left no room for supplementary state regulation.
21.
Pre-emption of a whole field will also be inferred where the field is one in which the federal interest is so dominant that the federal system will be assumed to preclude the enforcement of state laws on the same subject.
22.
Even where Congress has not completely displaced state regulation in a specific area, state law is nullified to the extent that it actually conflicts with federal law.  Such a conflict arises when compliance with both federal and state regulations is a physical impossibility or when state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.
23.
State laws can be pre-empted by Federal regulations as well as by federal statutes.
24.
The Pennsylvania Commonwealth Court has recognized the preemptive effect of the FRSA, 49 U.S.C. §§ 20101-20155, noting that the FRSA contains a specific preemption provision at 49 U.S.C. §20106.
25.
In June 2008, the FRA regulation at issue in this case became effective.
26.
Regulations “cover” the subject matter of a safety concern where they comprise, include, or embrace that concern in an effective scope of treatment or operation.  The federal regulation must substantially subsume the subject matter of the relevant state law, not merely touch upon or relate to that subject matter.  What is important is that the FRA has considered the subject matter and has addressed it in an effective scope of treatment or operation.

27.
Upon the effective date of 49 C.F.R. § 218.99(e)(5), state law regarding shoving or pushing movements made in the direction of the circuited end of a designated departure track equipped with a shove light system were preempted in accordance with the terms of 49 U.S.C. § 20106 and 49 C.F.R. § 213.2.
28.
The regulation at 49 C.F.R. § 218.99(e)(5) covers the exact same subject matter as Order ¶ 3 of the 1973 Order, and determines that a shove light system constructed and operated in accordance with the terms of the regulation may be used in lieu of point protection.
29.
There is an exception to preemption if the state law, regulation, or order is necessary to eliminate or reduce an essentially local safety or security hazard, is not incompatible with a law, regulation, or order of the United States Government, and does not unreasonably burden interstate commerce.
30.
To meet the requirements of the exception to preemption, the state law, regulation, or order must satisfy all three prongs of the test.
31.
The phrase “essentially local safety hazard” has been interpreted by a number of Federal appellate courts.  Those courts have agreed that the proper interpretation is that an essentially local safety hazard only applies to local situations which are not statewide in character and not capable of being adequately encompassed within uniform national standards.
32.
Conditions that have been specifically found not to be an essentially local safety hazard include: a site having an abnormally high derailment rate with a steep grade/sharp curve combination, the shipment of hazardous materials within 2.2 miles of the United States Capital, the absence of walkways for trainmen on railway bridges and trestles.
33.
The combination of the proximity of the track to a lake, the swampy soil upon which the track was built, the location of propane tanks close to the tracks, churches and businesses located within 67 and 278 feet from the tracks, and extreme seasonal temperature changes in the geographic area were found not to meet the definition of an essentially local safety hazard because this combination of conditions could exist in many locations throughout the United States.
34.
There is no evidence that Conway Yard is unique in terms of its size and scope.
35.
To the extent that the size and scope of a rail yard could constitute a hazard, there is no proof in the record in this case that such a hazard is essentially local or not capable of being addressed through national standards.
36.
Assuming that proximity to residential developments creates a safety hazard, such a hazard would not be essentially local to Conway Yard and would be capable of being addressed through regulation at the federal level.
37.
Regarding environmental contamination, there is no evidence in the record that activities at Conway Yard have contaminated the Ohio River or are likely to do so.
38.
To the extent that “river fog” presents a hazard, it is not a hazard that is unique to Conway Yard.
39.
No evidence was presented that hazardous materials, or the purely speculative risk that they pose to nearby waterways, are unique to Conway Yard.
40.
To the extent that nearby waterways, or related concerns about fog or hazardous materials, present any hazard at all, they are not hazards essentially local to Conway Yard that are incapable of being addressed through federal regulation.
41.
49 C.F.R. § 218.99(e)(5)(iii) requires that the types of procedures which provide for a reliable means of determining track occupancy prior to commencing a shoving movement must be adopted in writing so that yardmasters and other employees can fully understand the operation.
42.
Duties assigned to yardmasters at Conway Yard are not unique but correspond to duties of yardmasters at other classification, or hump, yards on the NSR system.

43.
There is nothing particular to Conway Yard that would make the risk of the occurrence of rusty rail greater than at any other classification yard on the NSR system.

44.
There was no evidence introduced as to how a curved departure track creates a hazard that is essentially local to Conway Yard.
45.
The suggestion that rail cars are left on the departure tracks without the knowledge of the yardmaster at Conway Yard lacks credibility.
46.
There are no factors at Conway Yard that make it more likely for cars to be left inadvertently on the departure tracks without the knowledge of the yardmaster than at any other rail classification yard.
47.
The limited switches in the Conway Yard departure yard are not a hazard and certainly not a hazard that is essentially local to Conway Yard.
48.
Car inspectors are required to work the departure tracks of every classification yard, nationwide.
49.
The presence of car inspectors on the departure tracks at Conway Yard cannot constitute an essentially local safety hazard.
50.
Any hazards associated with snow are not unique to Conway Yard.
51.
Not one of the alleged conditions with respect to the Conway Yard constitutes an essentially local safety hazard not capable of being adequately encompassed within uniform national standards.

52.
NSR has adduced sufficient credible evidence to establish that Order ¶ 3 of the 1973 Order is preempted by 49 C.F.R. § 218.99(e)(5) and that there are no essentially local safety hazards at the Conway Yard which would justify holding that Order ¶ 3 of the 1973 Order is exempt from this preemption.
53.
The exemption from preemption language contained in both 49 U.S.C. § 20106 and 49 C.F.R. § 213.2 is written in the conjunctive, not the disjunctive.

54.
All three of the criteria contained in both 49 U.S.C. § 20106 and 49 C.F.R. § 213.2 must be met for an additional or more stringent State law, regulation, or order to be exempt from preemption.

55.
In this case, Order ¶ 3 of the 1973 Order fails to meet the first criteria and so cannot be found to be exempt from the preemption of 49 C.F.R. § 218.99(e)(5).
ORDER
THEREFORE,

IT IS RECOMMENDED:

1.
That the Motion For the Admission Of Evidence Of Documents Referenced In Testimony filed in the above-captioned case on February 26, 2010, by Norfolk Southern Railway Company is denied.
2.
That the Motion To Strike The Untimely “Final Version” Of The Main Brief Of The Pennsylvania State Legislative Board United Transportation Union, And To Strike Late-Filed Supplements To The Main Brief filed in the above-captioned case on March 5, 2010, by Norfolk Southern Railway Company is denied.
3.
That Order Paragraph 3 of the Pennsylvania Public Utility Commission Order dated August 1, 1973 in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, Russell H. Harris, William G. Daniels and Joseph H. Reiser v. George P. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Complaint Docket No. 19522, be, and hereby is, rescinded in its entirety.
Date:
March 16, 2010




___________________________







Wayne L. Weismandel







Administrative Law Judge

�	This unreported opinion, normally of no precedential use, may be considered in this case as a part of the “law of the case”.  Internal Operating Procedures Of The Commonwealth Court, § 414.


�	See, 66 Pa.C.S.A. §§ 332(a), 315.


�	Mr. Wood testified that NSR rules require employees to promptly report unsafe conditions at Conway Yard.
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