BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Alvita Johnson 					:
								:
	v.	:	C-2009-2101355
		:
PECO Energy Company				:



INITIAL DECISION

Before
Eranda Vero
Special Agent

HISTORY OF THE PROCEEDING


On April 8, 2009, Alvita Johnson (Ms. Johnson or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent or PECO) alleging that she had received notice that her electric service would be terminated unless she paid Respondent a security deposit of over $1,300.00.  In addition, Complainant alleges her inability to pay her electric bills and requests that the Commission establish a payment arrangement for her. 
		
On June 8, 2009, Respondent filed a late[footnoteRef:1] Answer with New Matter alleging that Complainant was enrolled in Respondent’s Consumer Assistance Program (CAP) and received a 25% discount on the first 500 kWh of electricity used.   [1:  The Complaint was served upon Respondent on April 16, 2009.  Pursuant to 52 Pa. Code § 5.61(a), Respondent’s Answer was due on or before May 6, 2009.  Respondent did not file a request for extension of time to file an answer to the Complaint as required by 52 Pa. Code §1.15(a).] 


An Initial Telephone Hearing Notice dated June 4, 2009, advised the parties that an initial telephonic hearing was scheduled for Monday, September 14, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.  

A Prehearing Order was issued on August 11, 2009, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 

		On September 14, 2009, at 10:00 a.m., I contacted Complainant and the counsel for Respondent.  Ms. Johnson informed me that she wished to withdraw her Complaint.  Respondent did not object to her request to withdraw her Complaint.  I instructed Ms. Johnson of Commission’s regulations regarding the withdrawal of a pleading.  The telephone hearing was cancelled.  

		From September 14, 2009 to January 7, 2010, I sent Ms. Johnson three separate letters reminding her of the need to file a written petition for leave to withdraw the complaint: one on October 6, 2009, another one November 16, 2009, and the last one on January 7, 2010.

As no written request to withdraw the Formal Complaint was forthcoming from Ms. Johnson, a Telephone Hearing Notice dated February 19, 2010, advised the parties that a telephonic hearing was scheduled for Wednesday, March 10, 2010, at 10:00 a.m., and that they could lose the case if they failed to appear for the hearing.  A Prehearing Order was issued on March 2, 2010, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  

The Telephone Hearing convened as scheduled on Wednesday, March 10, 2010, at 10:00 a.m.[footnoteRef:2]  Alvita Johnson appeared pro se and testified on behalf of the Complaint.  Tishekia E. Williams, Esq., represented the Respondent.  During her direct testimony, Ms. Johnson explained that she was no longer a customer of PECO.  Counsel for Respondent confirmed this information and moved to dismiss the Complaint for failure to state a claim for which the Commission can grant a relief against Respondent.  Complainant did not object to the Motion.  The record closed at the conclusion on the hearing on March 10, 2010. [2:  A tape recording of the hearing was made, no court reporter being present.] 


FINDINGS OF FACT

1.	Complainant is Alvita Johnson.

2.	Respondent is PECO Energy Company.

3.	On April 8, 2009, Ms. Johnson filed a Complaint with the Commission against PECO alleging that she had received notice that her electric service would be terminated unless she paid Respondent a security deposit of over $1,300.00.  In addition, Complainant alleges her inability to pay her electric bills and requesting that the Commission establish a payment arrangement for her. 

4.	Complainant is no longer a customer of PECO Energy Company.  

5.	Complainant no longer resides at 6708 Oakland Street, Philadelphia, PA 19149, her former service address[footnoteRef:3].   [3:  Ms. Johnson informed the presiding officer that she continues to receive mail at the 6708 Oakland Street address.] 


6.	Complainant testified that she was forced to move out of the 6708 Oakland Street address because she had fallen behind in her rent as she was struggling to pay her utility bills.  She currently does not have a permanent residence.

7.	Ms. Johnson’s final account balance with PECO is over $7,000.00.

8.	Complainant would like to move to a permanent residence and apply for electric service with PECO in the future.
9.	At the conclusion of Ms. Johnson’s direct testimony, PECO moved to dismiss the Complaint for failure to state a claim for which the Commission can grant a relief.

DISCUSSION
		
In her Formal Complaint, Ms. Johnson alleged that she had received notice that her electric service would be terminated unless she paid Respondent a security deposit of over $1,300.00.  In addition, Complainant alleged her inability to pay her electric bills and requested that the Commission establish a payment arrangement for her.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

§ 1405.  Payment agreements

 (a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 
66 Pa. C.S. § 1405(a) (Emphasis added).  See also George Crawford v. National Fuel Gas Distribution Corporation, Docket No. C-20066348 (Final Order entered December 6, 2007).  In addition, Section 1403 of the Public Utility Code defines “Applicant” and “Customer” as follows:

 "Applicant." A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

and

 "Customer." A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

66 Pa.C.S. § 1403.

In the eleven months since the filing of the Formal Complaint (April 8, 2009 – March 10, 2010), Ms. Johnson’s situation and living arrangements have changed dramatically.  She no longer resides at 6708 Oakland Street, Philadelphia, PA 19149, her former service address.  At the hearing, Ms. Johnson testified that she was forced to move out of the 6708 Oakland Street address because she had fallen behind in her rent as she was struggling to pay her utility bills.  She currently does not have a permanent residence and is not a customer of PECO.  Although she stated that she would like to secure a permanent residence in the future, she testified that, since she moved out of the 6708 Oakland Street address, she has not filed an application for service with PECO.

Because Ms. Johnson is not a utility “applicant” or “customer,” as these terms are defined in 66 Pa. C.S. § 1403, the Commission lacks the authority to establish a payment arrangement for Complainant.  For this reason, Respondent’s Motion to Dismiss the Complaint for failure to state a claim for which the Commission can grant a relief is granted, and the Complaint of Alvita Johnson against PECO Energy Company at Docket No. C-2009-2101355 is dismissed. 

Before concluding, I would like to note that during the hearing counsel for Respondent, Tishekia Williams, Esq., offered to get the Complainant in touch with a representative from PECO’s Universal Service Program, who in turn would assist her to apply for grants through the Homeless Prevention Program.  I encourage Complainant to follow up with Respondent in order to facilitate her application and avail herself of any monetary assistance available to her.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainants had the burden of proof and failed to carry that burden.  
66 Pa. C.S. § 332(a).

3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., applies to this proceeding.

4. 	 The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.  66 Pa. C.S. § 1405 (a).


ORDER


THEREFORE, 

IT IS ORDERED:

1.	PECO Energy Company’s Motion to Dismiss the Complaint filed by Alvita Johnson at Docket No. C-2009-2101355 is granted.

2.	 That the Formal Complaint filed by Alvita Johnson against PECO Energy Company at Docket No. C-2009-2101355 is dismissed with prejudice for failure to state a claim for which the Commission can grant a relief. 

3.	 That the record at Docket No. C-2009-2101355 is marked closed.



Dated:		March 15, 2010			_____________________________
							Eranda Vero	
							Special Agent
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