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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions, filed on January 4, 2010, by Verizon North Inc. (Verizon or Respondent), to the Initial Decision of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on December 15, 2009.  No Reply Exceptions were filed by Mr. Redinger (Complainant).
History of the Proceeding

On April 29, 2009, Alan L. Redinger filed a Formal Complaint (Complaint) against Verizon North wherein he alleged that he was experiencing continual loss of service and constant humming and buzzing on his residential telephone line.  According to the Complainant, he had been having problems for years, but within the six weeks preceding the filing of his Formal Complaint it became a weekly problem.  During that period, the Complainant was without dial tone service on three separate occasions for a total of nine days.  I.D. at 8.

Verizon filed an Answer to the Complaint on May 22, 2009, in which it asserted that no reliability or quality problem exists with the Complainant’s telephone service.  Verizon further contended that any breaks in the service were handled by Verizon within a reasonable amount of time.  Verizon moved to dismiss the Complaint.
A telephonic hearing was convened as scheduled on September 30, 2009.  The Complainant appeared pro se, testified on his own behalf but did not present exhibits.  Verizon was represented by counsel, presented the testimony of one witness and offered one exhibit, which was admitted into evidence without objection.  The hearing transcript consists of fifty-six pages.  Complainant and Respondent made final statements on the record, and the record was closed upon the receipt of the transcript.
In an Initial Decision issued on December 15, 2009, ALJ Dunderdale, inter alia, sustained the Complaint of Alan L. Redinger.  
As noted, Exceptions to the Initial Decision were filed by the Respondent on January 4, 2010.  No Reply Exceptions were filed by the Complainant.

Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The ALJ made twenty four Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Public Utility Code (Code) at 66 Pa. C.S. § 1501 imposes upon every utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  This service must be “reasonably continuous and without unreasonable interruptions or delay.”  The same provision of the Code requires a public utility to “..make all such repairs, changes …and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.”


In his Complaint, the Complainant asserted that Verizon failed to provide him with residential telephone service free of the problems described in his Complaint.  He alleged that Verizon provided inadequate or unreasonable service in violation of the Code.  As the proponent of this allegation seeking affirmative relief from the Commission, the Complainant bears the burden of proof.
The Complainant averred that over the years he has been consistently without available telephone service, and when he does have service he hears other people on the line.  The Complainant called Verizon to complain about his telephone service four times in March and April of 2009 within an approximately six week period.  Verizon dispatched a technician three different times to investigate, and the technicians were able to restore his service.  During that period, the Complainant was without a dial tone on four separate occasions for a total outage time of approximately nine days.  On the first three occasions, Verizon service technicians closed the trouble tickets indicating that there was a problem with the cable pair, either deterioration, defect or short.  On the fourth occasion the technicians discovered a mouse nest causing a short in a pedestal located alongside the road.
In her Initial Decision, ALJ Dunderdale stated that the interference and lost service that the Complainant experienced, which averaged more than one day per week of lost service, fails to comport with the Commission’s regulation requiring telephone transmission to be free of excessive distortion, noise and cross-talk.  ALJ Dunderdale sustained the Complaint and concluded that Verizon failed to provide the Complainant with reasonable and adequate telephone service.  She further ruled, “[t]hat Respondent is hereby directed within 45 days of entry of the Commission’s Order issued in this case to inspect its facilities between the central office and Complainant’s Network Interface Device (NID), complete whatever corrective action may be necessary to provide Complainant with a level of reasonable and adequate telephone service that is free of dropped dial tones and excessive distortion and noise, and send a report within forty-five (45) days to the Commission’s Bureau of Consumer Services.”
In its Exceptions, Verizon argues that the ALJ erred in concluding that Verizon provided unreasonable and inadequate telephone service to the Complainant.  Verizon Exc. No. 1.  Verizon maintains that the Commission has repeatedly recognized that Section 1501 of the Code does not require perfect or “continuous” service; rather, it provides that service must be adequate and “reasonably continuous,” based upon the circumstances.  Verizon asserts that the ALJ essentially held it to a standard of perfection.  Verizon submits that it responded promptly and restored service to the Complainant on all occasions.  Verizon ultimately found that an act of nature (rodent-caused damage) was involved.  Following this finding, Verizon did a one-hundred percent line inspection and found no problems with the Complainant’s service.  Verizon avers that the record evidence shows that Verizon provided reasonably continuous and adequate service to the Complainant and contends that the ALJ’s finding to the contrary must be overturned.
Disposition
Upon our review of the record evidence in this case, we agree with the ALJ’s determination that Verizon failed to provide reasonable and adequate telephone service to the Complainant.  Verizon’s response to the Complainant’s reports of service outage, while timely, were insufficient to thoroughly correct the problems with the service.  From the first service call by Verizon technicians, when it was noted that there was “deterioration” in the cable pair, the overall integrity of the system was not fully investigated.  This fact was evident with the repeat of the outage the day following the closing of the original “trouble ticket.”  This next trouble was quickly cleared with the indication that there was a “defect” in the cable pair.  About three weeks later, the Complainant experienced the same loss of dial tone at which time Verizon merely performed a test of the line without dispatching a crew to investigate.  This problem was then cleared with no further corrective action taken.  Two weeks later, with the Complainant experiencing the same loss of dial tone, another service crew was dispatched to evaluate the problem.  On this occasion a mouse nest was discovered in a roadside pedestal which was removed and cited with having caused a “cable problem.”  I.D. at 4.  Following the subsequent filing of a Formal Complaint by the Complainant, Verizon sent a technician to inspect the entire system from origination point to the demarcation point at the Complainant’s residence.  The Complainant did not experience any further service outages going forward.

While Verizon did respond to each service complaint, we are of the opinion that it did so in a less than adequate manner.  Verizon’s actions were similar to shaking a cable with broken wires until they touch and complete the circuit momentarily rather than investigating the full nature of the problem and making a permanent correction.  If Verizon had performed a thorough investigation when the first outage was reported, its service technicians may have discovered the mouse nest and avoided the six week series of outages.  In addition, when the first service technician reported the system as “deteriorating,” Verizon should have raised more of a concern for the condition of the entire system.  This notation alone should have caused Verizon to initiate a full inspection of the system rather than wait to do it following the receipt of a Formal Complaint. 
Conclusion



For the reasons contained in the foregoing discussion, we shall deny the Respondent’s Exceptions and adopt the Initial Decision of ALJ Dunderdale; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Verizon North Inc. are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale is adopted, consistent with this Opinion and Order.



3.
That Verizon North Inc. is hereby directed within forty-five (45) days of the entry of this Opinion and Order to: (a) inspect its facilities between the central office and Complainant’s Network Interface Device (NID); (b) complete whatever corrective action may be necessary to provide Complainant with a level of reasonable and adequate telephone service that is free of dropped dial tones and excessive distortion and noise; and (3) send a report within forty-five (45) days to the Commission’s Bureau of Consumer Services.”


4.
That upon receipt of the report by the Bureau of Consumer Services of the report directed in Ordering Paragraph No. 3, above, the Secretary’s Bureau shall mark this case closed.



5.
That a copy of this Opinion and Order be served on the Bureau of Consumer Services.
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BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)
ORDER ADOPTED:  March 25, 2010
ORDER ENTERED:  March 26, 2010
�	On February 9, 2010, Verizon filed a document entitled, “Additional Authority in Support of Verizon North’s Exceptions.”  That document had appended the January 28, 2010 Order of the Commission adopting the Initial Decision of ALJ Robert Meehan in the case of Scherich v. Verizon, Inc., Docket Nos. C-2008-2061244  and C-2008-2068818.  We note that Verizon’s filing was not accompanied by a Petition to Reopen this proceeding as required by our regulations at 52 Pa. Code § 5.571, nor was it accompanied by a Certificate of Service, though the cover letter was copied to both the ALJ and the Complainant.  In any event, Scherich is factually distinguishable from the case now before us.
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