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Joint Application of MegaPath Inc., DSL.net, Inc. and DSLnet Communications, LLC for Approval of an Internal Change of Control
	
Docket No.           A-2009-2144446



ORDER

BY THE COMMISSION:
On November 25, 2009, MegaPath Inc. (MegaPath) and its wholly-owned subsidiaries DSL.net, Inc. (DSL-Parent) and DSLnet Communications, LLC (DSLnet), hereafter referred to as Joint Applicants, filed the above captioned  application pursuant to Chapter 11 of the Public Utility Code, 66 Pa. C.S. §§1102, et seq., seeking approval of a pro forma internal change of control of DSLnet Communications, LLC.

		A copy of the application was served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Attorney General and the Office of Trial Staff.  Further notice was not required, no protest period was established and no protests or comments have been received.  

		Effective on December 24, 2009, Pursuant to an Agreement and Plan of Merger between MegaPath and DSL-Parent, DSL-Parent merged with and into MegaPath, with MegaPath surviving.  As a result, DSLnet became a wholly-owned, direct subsidiary of MegaPath.  Since MegaPath already indirectly wholly-owns DSLnet, this change of direct control of DSLnet is pro forma in nature.  

		The Commission reminds MegaPath and DSLnet it is a violation of 66 Pa. C.S. § 1102 (a) for a jurisdictional utility to transfer control before such a transfer is approved by the Commission. The premature transfer described in this application could have compromised or prejudiced the Commission’s ability to objectively review the instant transfer of control if the Commission found the issuance was not necessary or proper for the service, accommodation, convenience, or safety of the public. The Commission cautions MegaPath and other jurisdictional utilities against any such premature transfers and we will not hesitate to impose appropriate sanctions for violations of the clear mandate under Chapter 11 of the Public Utility Code.

		MegaPath is a Delaware corporation with its principal office located at 555 Anton Boulevard, Suite 200, Costa Mesa, CA 92626. MegaPath was the direct parent company of DSL-Parent and the indirect parent company of DSLnet.  MegaPath is a provider of a variety of managed internet protocol services including cable and satellite system broadband internet access, mobility services such as digital certificates, global remote access, personal firewalls, and remote access virtual private networks, and security services.  MegaPath does not currently offer any regulated telecommunications services and therefore does not hold any telecommunications authorizations from the Commission.  
		
		DSL-Parent was a non-active Delaware corporation with its principal offices located at 50 Barnes Park North, Suite 104, Wallingford, Connecticut 06492.  DSL-Parent was a wholly-owned direct subsidiary of MegaPath.  DSL-Parent provided a variety of internet protocol and data services.  DSL-Parent did not offer any regulated telecommunications services and therefore did not hold any telecommunications authorizations from the Commission.  

		DSLnet is a Delaware limited liability company with principal offices located at 50 Barnes Park North, Suite 104, Wallingford, Connecticut 06492.  DSLnet was a wholly-owned, direct subsidiary of DSL-Parent and a wholly-owned, indirect subsidiary of MegaPath.  DSLnet primarily provides interstate high speed access to the internet services.   In Pennsylvania, DSLnet is authorized to provide tariffed resold toll services pursuant to a certificate of public convenience issued by the Commission at Docket No. A-310824, resold and facilities-based competitive local exchange services pursuant to a certificate issued by the Commission at Docket No. A-310824F0002, facilities-based interexchange telecommunications pursuant to a certificate issued by the Commission at Docket No. A‑310824F0003, and competitive access provider services pursuant to a certificate issued by the Commission at Docket No. A-310824F0003.  DSLnet is also authorized by the Federal Communications Commission to provide international and domestic interstate telecommunications services as a non-dominant carrier.

			The Joint Applicants assert the proposed transaction serves the public interest.  Immediately following the pro forma change of control, DSLnet will continue to offer service with no change in the rates or terms and conditions of service.  The proposed transaction will not involve a change in DSLnet’s operating authority in Pennsylvania and DSLnet’s tariffs will remain in effect.  Further, DSLnet will continue to provide service to its customers under the same name and will continue to be led by an experienced management team.  Therefore, the transfer of control of DSLnet will be seamless and transparent to consumers in Pennsylvania.

		We find that the merger will serve the public interest because DSLnet should gain efficiencies through a streamlined corporate structure.  The proposed transaction should better enable DSLnet to offer its services to the benefit of Pennsylvania consumers.

		For the reasons advanced by the Joint Applicants, we conclude that the record provides substantial evidence of affirmative public benefits sufficient to warrant approval of the proposed transactions under City of York v. Pennsylvania Public Utility Commission, 295 A.2d 825 (Pa. 1972); Irwin A. Popowsky v. Pennsylvania Public Utility Commission, 937 A.2d 1040 (Pa. 2007).

		The Commission has determined that DSLnet Communications, LLC is current with their annual financial and Security Planning and Readiness Self-Certification Form report filing requirements, and there are no outstanding Commission fines or assessments.

Having reviewed the joint application, we have determined that the proposed transfer of control is necessary or proper for the service, accommodation, convenience, or safety of the public and that the application should be approved as requested; THEREFORE,

IT IS ORDERED:

1.	That the joint application is hereby approved and that a certificate of public convenience be issued to DSLnet Communications, LLC, evidencing our approval of the proposed internal change of control.

2.	That within 30 days of the consummation of the transaction approved in Ordering Paragraph No. 1, above, DSLnet Communications, LLC shall file with this Commission notice of such consummation, together with any tariff adoption supplements incorporating any changes needed to be made to the DSLnet Communications, LLC tariffs on file with this Commission.

		3.	That, if DSLnet Communications, LLC determines that the proposed transactions will not take place, DSLnet Communications, LLC shall promptly notify the Commission.

		4.	That a copy of this order be sent to the Pennsylvania Emergency Management Agency and the Pennsylvania Department of Revenue – Corporate Tax Division.
		
		5.	That, within 60 days following consummation of the transaction approved by Ordering Paragraph No. 1 above, DSLnet Communications, LLC shall file with this Commission such affiliated interest agreements as may be necessary to govern transactions between DSLnet Communications, LLC and MegaPath Inc.

		6.	That upon filing of the notice mentioned in Ordering Paragraph No. 2 and No. 3, above, the case be marked closed.

	BY THE COMMISSION,



	James J. McNulty
	Secretary
(SEAL)

ORDER ADOPTED:  January 28, 2010
ORDER ENTERED:  February 1, 2010
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