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Before us today for disposition is the Formal Complaint filed by Digital 833 Chestnut LLC (“Digital”) against PECO Energy Company (“PECO”).  Digital had entered into a billing agreement with Celeren Corporation (“Celeren”) whereby Digital would pay Celeren for utility service and Celeren would remit payment to PECO as well as other regulated utilities and non-regulated energy suppliers.  According to the Complaint, Celeren subsequently failed to remit payment to PECO on Digital’s behalf.  

PECO filed a Motion to Dismiss for Judgment on the Pleadings on the grounds that it did not violate any statute or contractual obligation over which the Commission has jurisdiction.  The presiding Administrative Law Judge agreed and dismissed the Complaint with prejudice.

I respectfully disagree with the decision of the Administrative Law Judge.  Without further development of the record, I am not in a position to determine if Digital may have a colorable claim over whether PECO, a regulated utility, [footnoteRef:1] provided unreasonable service or otherwise violated the Public Utility Code, a Commission Regulation, or a Commission Order.  As such, Digital should be permitted to pursue that claim before the Commission.  I therefore move that this matter be remanded to the Office of Administrative Law Judge for further proceedings as is appropriate.  I note to the parties that as a result of the remand, I expect to have a fully developed factual record in order to allow the Commission to determine what information was available to parties and when it was available, what knowledge the parties had concerning the billing arrangement, and when the parties knew or should have known about any violations of the arrangement.   [1:  I note that the decision in this matter hinges on the fact that PECO is a regulated utility.  The Commission has previously found that it does not have jurisdiction over similar claims made against unregulated suppliers.] 


Lastly, before the parties and the Commission expend additional resources on this matter, I wish to remind Digital that while this Commission does have the power to award refunds, it not have the power to award damages even should we ultimately rule in its favor, and that in the event Digital concludes that the benefits of proceeding are not worth the costs, it should notify both PECO and the Commission of that decision in a timely manner.  

THEREFORE, I MOVE THAT:

1. The Initial Decision of Administrative Law Judge Guy Koster is reversed consistent with this Motion; 

2. This matter be remanded to the Office of Administrative Law Judge for further proceedings; and

3. The Office of Special Assistants prepare an Opinion and Order consistent with this Motion.  


DATED: March 11, 2010		___________________
		Robert F. Powelson
		Commissioner
