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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Aqua Pennsylvania, Inc. (Aqua), filed on December 15, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on November 25, 2009.  No Reply Exceptions were filed. 
History of the Proceeding


On February 17, 2009, Nicholas Gervasi (Mr. Gervasi or the Complainant) filed a Formal Complaint (Complaint) with the Commission against Aqua, wherein he alleged that in September 2008, he was forced to repair and replace Aqua’s main water line, which should have been Aqua’s responsibility to maintain.   I.D. at 1.



On March 19, 2009, Aqua filed an Answer and New Matter (Answer) in response to Mr. Gervasi’s Complaint.  Aqua claimed in its Answer that the Commission’s Bureau of Consumer Services (BCS) determined that the water line in question was the Complainant’s service line, not Aqua’s main line, and that the Complainant was responsible to maintain and repair the line.  Aqua admitted that the same customer service line services the Complainant and three other customers but Aqua contended that its tariff requires the service line owner to repair all leaks or deteriorated conditions of the owner’s service line.  The Complainant did not file a response to Aqua’s New Matter.  I.D. at 1.



On June 30, 2009, ALJ Dunderdale conducted an initial hearing at which the Complainant appeared pro se and testified on his own behalf.  Mr. Gervasi offered Exhibit C-1 which was admitted into evidence.  Aqua presented one witness and offered four Exhibits which were admitted into evidence.  On August 25, 2009, Aqua filed a Main Brief.  The Complainant did not file a brief.  The record was closed on September 10, 2009.  I.D. at 2. 
Background


The Complainant’s vacation property off  Falling Waters Boulevard is one of three houses located on a private roadway.  Tr. at 53.
  The Complainant alleged that for the last eighteen years in which he has owned his vacation residence, both Aqua and its predecessor-in-title (C&S Water and Sewer) repaired all leaks occurring on the water line that proceeds up the private roadway.  The Complainant indicated that in 1994, BCS made a determination ordering the predecessor-in-title to repair the leaks in the line along the private roadway.  The Complainant noted that the BCS determination was not appealed.  As of July 2008, Aqua repaired a leak on the Complainant’s property and voluntarily installed a second Curb Stop.  I.D. at 6.



Aqua acquired this water system from C&S Water and Sewer in January 2006.  Tr. at 16.  Since Aqua purchased the system, there have been two leaks related to the private roadway, one in July 2006, and another in August 2008.  Tr. at 48, 55.


Specifically, Mr. Gervasi requested that the Commission determine who is responsible for repairs and maintenance on the water line extending from Curb Box #1 to Curb Box #2 and to his property.  He also requested that the Commission order Aqua to credit his account the sum of $750.00, which is the amount the Complainant paid to a contractor to repair the water line.  Finally, the Complainant requested that the Commission require Aqua to make all future repairs and incur all maintenance costs associated with the water line upkeep.  I.D. at 6-7.     


Aqua alleged that the private service line begins at Curb Box #1 located at Falling Waters Boulevard and the Company is without authority to repair or replace the line up the roadway since it belongs to the individual property owners.  Aqua explained that it made repairs in July 2006 because the leak, which was detected over the Fourth of July holiday weekend, could have drained Aqua’s water tank, which could have caused other customers to lose their water service.  Aqua claimed that the leak detected in September 2008, was located after both Curb Stop #1 and Curb Stop #2 and, therefore, it is a private service line which the Complainant and the other property owner are responsible to repair and replace.  I.D. at 7.


To the extent Mr. Gervasi’s Complaint was seeking adjudication of civil damages, the ALJ dismissed the Complaint for lack of jurisdiction.  With regard to the issue of the water line maintenance, the ALJ concluded that Aqua voluntarily chose to install a new water line from Curb Stop #1 and end the new water line at the new Curb Stop #2.  The ALJ opined that since Aqua voluntarily chose to install new pipes, Aqua was, therefore, responsible for the maintenance of the new water line installed within the boundary of the cul-de-sac roadway up to Curb Stop #2.  Pottsville Water Co. v. Public Service Commission, 78 Pa. Super. 56, 1921.  I.D. at 8-9.



In his Initial Decision, the ALJ made note of the fact that the evidence presented by Aqua showed that Aqua has no way to turn off  service to any one of the four customers who receive water service through this water line.  The ALJ pointed out that prior to the installation of Curb Stop #2, Aqua could turn off service to all four ratepayers or none at Curb Stop #1; and with the installation of Curb Stop #2, Aqua can either turn off water to all four ratepayers at Curb Stop #1 or just the last two residences on the line (the Complainant and his neighbor at Curb Stop #2).  Since Aqua knew that separate curb stops for each service property did not exist and no action was taken by Aqua to remedy the situation, the ALJ concluded that Aqua failed to provide adequate and reasonable customer service to the Complainant and his neighbors.  The ALJ recommended that Aqua be required to install new curb stops for each of the four residences served along the same waterline and that Aqua make all future repairs and maintain the main and feeder waterlines up to the last curb stop closest to each service property.  I.D. at 10.  
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The ALJ made twenty-two Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In its first Exception, Aqua avers that the ALJ erred in her conclusion that it installed a new water line between Curb Stop #1 and Curb Stop #2.  Aqua submits that it never installed any pipes on the private driveway in July 2006, but only that it installed Curb Stop #2 on the service line in order to stabilize the system.  Tr. at 48. 


Aqua points out that its tariff (Aqua Exhibit C) defines the following terms:

Customer service line:  owned by the customer that extends from the Curb Stop or curb line or such point as designated by the Company to the property or building to be served…all leaks in or other deteriorated condition of the customer’s service line or any other pipe or fixture in or upon the premises supplied must be repaired immediately by the owner or occupant of the premises. [Emphasis added.] 
Company service line: the Company will make all connections to its mains and furnish, install and maintain the Company’s service line from the main to and including the Curb Stop, which under normal circumstances will be placed inside the curb line. [Emphasis added.]

Exc. at 4-5.


Aqua further notes that 52 Pa. Code § 65.1 defines the following terms:

Main: The pipe of a public utility system excluding service connections located in a public highway, street, alley or private right-of-way which pipe is used in transporting water. [Emphasis added.] 
Company service line: The connection between distribution facilities or pipeline extensions of the utility which connects any main with the inlet connection of a service line of a customer or a curb or property line. [Emphasis added.]
Customer service line: The service line extending from the curb, property line or connection to a point of consumption. [Emphasis added.]

Exc. at 5.



Aqua submits that the private roadway is not a public highway, street or alley and there is no right-of-way for the private roadway.  Consequently, Aqua avers that the existing line cannot be characterized as a main and is, in fact, a customer service line.  Exc. at 5.


Aqua argues that as the Commission noted in Vosnak v. NUI, Docket No. C-00956950 (Order entered July 12, 1996), “the location of the leak is critical to the question of who is ultimately responsible for the cost of repairs.”  Aqua contends that the Complainant testified that the leak in August 2008 was on his private property, not on a public street.  Tr. at 18-19, 29-30 and 32.


Aqua requests that the Commission reverse the ALJ’s determination that Aqua is responsible for maintaining and repairing the line between Curb Stop #1 and Curb Stop #2, as the leak repaired by the Complainant was on his customer service line, in a private roadway where Aqua has no authority to place its facilities.  Exc. at 6.



In its second Exception, Aqua argues that the ALJ erred in stating that Aqua failed to provide adequate and reasonable service.  Aqua avers that regardless of the location of the Curb Stop, the customer is still responsible for any repair on a customer service line.  Aqua notes that it can install a Curb Stop off its main for the Complainant and the other three properties located on the private roadway; however, the Complainant and his neighbors would still be required to install a customer service line at their own expense so that they can connect to Aqua’s facilities.  Exc. at 6-7.



Aqua, in its third Exception, claims that the ALJ erred in requiring Aqua to install a Curb Stop to each of the four properties located off the private driveway.  Aqua argues that it has no legal authority to place its facilities on private property without the consent of all property owners.  Exc. at 7.



In addition, Aqua excepts to the ALJ’s Findings of Fact numbers 8, 10, 11, 14 and 16.  In addition, Aqua excepts to the ALJ’s Conclusions of Law numbers 3, 5 and 6.  Exc. at 8-10.


Aqua argues that the ALJ’s ruling would impact the property rights of the other three properties located on the private roadway by requiring Aqua to install facilities on private property without the consent of the property owners.  In the alternative, Aqua requests that the Commission clarify that the Curb Stops to be installed for each of the four properties should be installed at Aqua’s main line on Falling Waters Boulevard since Aqua does not have a right of way to enter onto private property and place its facilities.  Finally, Aqua requests that the issue of requiring a curb stop for every customer be the subject of a separate proceeding where all relevant factors can be considered.  Exc. at 10-11.
We agree with the ALJ with regard to dismissing Mr. Gervasi’s Complaint due to lack of jurisdiction to the extent the Complaint seeks a Commission adjudication of civil damages.  We are not authorized to award damages to a private litigant or to order Aqua to make a monetary payment or credit to the Complainant.
  
We disagree with the ALJ’s conclusion that Aqua failed to provide adequate and reasonable customer service to the Complainant and that Aqua should, therefore, be required to install four curb stops for the Complainant and his neighbors for each of the four properties.  We disagree with the ALJ’s reasoning that, since Aqua knew separate curb stops did not exist for each of the four properties and did not take action to install curb stops, that act constituted inadequate and unreasonable service.  We note that Aqua’s action of repairing a July 2006 leak on a holiday weekend and installing an additional curb box in order to prevent the possibility that its water tank may empty does not indicate failure to provide adequate and reasonable service.  Furthermore, the fact that Aqua or its predecessor repaired a leak located on private property in the past does not mean that it is Aqua’s obligation to repair future leaks at that location.  
With regard to the Complainant’s requests that Aqua be required to maintain and make repairs on the water line extending from Curb Stop #1 to Curb Stop #2 and to his property, we are of the opinion that this clearly is not the responsibility of Aqua since, as the record evidence shows, the water line extending from Curb Stop #1 to Curb Stop #2 and to the Complainant’s property is located on private property and, therefore, the responsibility of repairing and maintaining that water line lies with the property owner, not Aqua. 
With regard to Aqua’s proposal that a separate proceeding regarding the installation of separate curb boxes should be held, we do not believe that a separate proceeding is necessary at this time.  If the Complainant and/or his neighbors wish to have separate curb boxes installed, they may petition the Commission for consideration so that all relevant factors can be examined.  If the Complainant and/or his neighbors decide to file a petition with the Commission to have separate curb boxes installed, we encourage the parties to work out an agreement with Aqua prior to filing a petition. 
Conclusion
Based on the above discussion, we shall dismiss the Complaint, grant Aqua’s Exceptions and modify the ALJ’s decision accordingly; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Aqua Pennsylvania, Inc. are granted, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale is modified consistent with this Opinion and Order.


3.
That the Complaint of Nicholas Gervasi against Aqua Pennsylvania, Inc., at Docket Number C-2009-2091258, is dismissed.


4.
That the record at Docket Number C-2009-2091258 be marked closed. 
[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED: March 25, 2010
ORDER ENTERED: March 30, 2010

ATTACHMENT

[image: image2.emf]
	�	See Aqua Exh. D attached hereto. 


	�	See Feingold v. Bell of Pennsylvania, 477 Pa. 1383 A.2d 791 (1977) wherein the Pennsylvania Supreme Court found that the “remedial and enforcement powers vested in the PUC are designed to allow the PUC to enforce its orders and regulations but not to empower the PUC to award damages or to litigate a private action for damages on behalf of a complainant.”
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