BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bernard X. Wanninger				:
							:
v. :		C-2008-2057952
:
Duquesne Light Company		 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 6, 2008, Bernard X. Wanninger (“Wanninger” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) complaining there was a reliability, safety or quality problem with Respondent’s provision of electrical services to Complainant’s residence.  Complainant requested the Commission require Respondent to correct the problem.

		Duquesne Light filed an answer and new matter in response to the complaint on September 10, 2008.  In its responsive pleading, Duquesne Light avers it was without sufficient knowledge to respond to Complainant’s formal complaint and generally denied the allegations.  Duquesne Light requests the complaint should be dismissed.  

		On December 15, 2008, the Office of Administrative Law Judge scheduled an initial telephonic hearing in this matter for January 21, 2009, and the Telephone Hearing Notice was sent to Complainant and Duquesne Light on that date.  On December 18, 2008, the  undersigned issued a Prehearing Order.  

The presiding officer convened the initial hearing as scheduled on January 21, 2009.  Complainant appeared pro se and Duquesne Light was represented by Krysia Kubiak, Esquire.  No witnesses or testimony were presented on that date.  The parties convened privately, off the record, and reached a settlement.  The parties requested a continuance in order to provide sufficient time within which the parties would attempt to determine if there were power surges affecting Complainant’s property and, if so, determine the cause and correct the problem.  The parties specifically requested a six month-period of time in which to effectuate the proposed solution.  A transcript of the proceedings and discussions between the parties and the presiding officer were maintained in a transcript consisting of fourteen (14) pages.  

On January 27, 2009, Respondent filed a Request to Hold Case in Continuance until July 21, 2009 in order for the parties to complete the settlement.

On the same date, the presiding officer issued the First Interim Order granting the continuance request and specifically notified the parties a subsequent hearing would be scheduled in the event no Certificate of Satisfaction was received by July 1, 2009.

On July 6, 2009, the presiding officer issued the Second Interim Order requiring the parties to respond and provide notice of the status of the settlement and notify the presiding officer whether a hearing should be scheduled.  

On July 13, 2009, Complainant sent a letter to the presiding officer informing the presiding officer that Respondent had repaired the problem within approximately three weeks of the January 2009 hearing date.  Complainant noted he had heard from the repairperson that the problem was addressed but had not heard in writing from the company office, the attorney for Respondent or from Respondent’s service department.  Complainant wrote he wanted Respondent to formally confirm the work agreed-to had actually been completed, and he would sign a Certificate of Satisfaction if such a confirmation was received.  
On July 22, 2009, Respondent provided to the presiding officer a copy of a letter Respondent sent to Complainant in an attempt to comply with the settlement.  That letter was sent on July 9, 2009 and indicated Complainant’s house was switched from the C Phase to the B Phase wire on the circuit, thus fixing the problem.  

On August 5, 2009, the presiding officer sent a letter to Complainant, copied to the utility, which recounted the history of the proceeding.  The letter provided a self-addressed, stamped envelope and requested Complainant indicate in writing whether he was satisfied with the repairs made back on January 26, 2009 or whether he wished to pursue his complaint.  

On August 13, 2009, Complainant notified the presiding officer in writing that he wanted to pursue his complaint and requested a telephonic hearing be rescheduled.  Thereafter, the Office of Administrative Law Judge scheduled a Further Telephonic Hearing for October 29, 2009 at 10:00 a.m.

The Further Telephonic Hearing convened as scheduled on October 29, 2009.  Complainant appeared pro se and testified on his own behalf.  He offered one witness and no exhibits.  Respondent was represented by Krysia Kubiak, Esquire who presented the testimony of Patrick Conti, Manager of Operations.  Respondent offered one exhibit, marked Duquesne Light Exhibit “1”, which exhibit was admitted into evidence.  The transcript of the hearing, which contains sixty-two (62) pages, was received by the presiding officer on December 28, 2009.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.  

Upon receipt of the transcript, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record on January 4, 2010.

FINDINGS OF FACT

1.	Complainant, Bernard X. Wanninger, resides at 1023 Willow Drive, Pittsburgh, Pennsylvania 15237.  (Tr. 25). 
2.	Duquesne Light Company provides electric services to Complainant at his residence.  (Tr. 25). 

3.	  Complainant used to reside with his 42-year old son who is partially paralyzed after he was struck by lightening at the age of 15 and is currently confined to a wheelchair.  (Tr. 26, 38).

4.	Complainant’s son no longer resides with him but does live with him for approximately one week every month.  (Tr. 39).

5.	 From 2004 to January 2009, Complainant experienced numerous power surges in his residence which resulted in damage to surge protectors, plugs, a motion chair, computers, microwaves, televisions and carpet, and caused two fires.  (Tr. 27-30).

6.	 Complainant was one complainant along with eight other parties in a complaint filed in 2004 with the Public Utility Commission which resulted in the issuance of an Initial Decision in April 2005.  (Tr. 30, 31).

7.	  Between January 1, 2005 and January 8, 2008, Complainant experienced one power surge at his residence.  (Tr. 31, 34, 49-50).

8.	 On January 8, 2008, a power surge in Complainant’s residence caused a motion chair to catch on fire and burn the carpet, and required the replacement of a severely damaged whole-house surge protector and electrical outlets.  (Tr. 31-33, 37-38).

		9.	Complainant’s residence receives electricity through one of Respondent’s 4 kV distribution circuits, known specifically as Perry Circuit 4212.  (Tr. 42).

		10.	 A power surge occurs when voltage above 120 volts enters a house because a higher voltage wire connected to a pole is knocked out and comes into contact with a lower voltage wire which transmits the high voltage surge into a customer’s house.  (Tr. 46).
		11.	 On January 9, 2008 at 5:00 a.m., a large tree contacted a conductor during a windstorm causing the substation breaker to open when a 23,000 volt line came into contact with the 4,000 volt line serving Complainant’s residence.  (Tr. 47).

		12.	 On January 9, 2008, voltage that was approximately three times the normal voltage came into Complainant’s house after the tree fell into the 23,000 volt line.  (Tr. 47).

		13.	 The tree that fell was located outside Respondent’s right-of-way.  (Tr. 48).

		14.	 The power surge started a fire in Complainant’s residence, resulting in serious damage to Complainant’s personal property and placing Complainant’s disabled son at risk.  (Tr. 27-38).

		15.	On January 26, 2009, Respondent’s personnel changed the wire on the pole which serves Complainant’s property from a wire closest to the sidewalk (known as the “C phase”) to a wire in the middle of three (known as the “B phase”), which is a more protected position on the pole.  (Tr. 52-53).

DISCUSSION

		On August 6, 2008, Complainant filed a formal complaint with the Commission alleging there was a reliability, safety or quality problem with Respondent’s provision of electrical services to Complainant’s residence and requested the Commission require Respondent to correct the problem.

		Complainant argues Respondent violated the regulations and has not treated him fairly as a customer, has not provided him with enough information to make informed decisions and has not recognized the nature of the dispute.  Complainant contends the problem is not the cause of an outage but rather the problem is the power surge that results when Respondent restores power after an outage.  Complainant further contends his only recourse, to protect his residence and its occupants, is to unplug every electrical item in his house and hope an outage (with the resultant power surge) does not start a fire while Complainant is away from the home.  Complainant asks the Commission to investigate Respondent’s violation of the Code and require Respondent to correct the problems with power surges.  

		Respondent argued its circuit, which provides electric service to Complainant, is traditionally reliable and safe.  Respondent admitted power surges occurred but resulted from outside forces beyond Respondent’s control and responsibility.  Respondent contended it tries to minimize surges and outages through protection of the system, the substations, the transformers and the lines as well as surveying the equipment and managing vegetation within Respondent’s right-of-ways.  Furthermore, Respondent notes it has moved Complainant’s circuit from the outside phase to a middle phase which should result in fewer outages and surges.  

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa. C.S.A. §1501.

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa. C.S. §332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).

In this case, Complainant has a legitimate concern about not only the integrity of his residence and personal property but also the health and safety of his disabled son, in the event a power surge starts a fire in his residence.  In addition, Complainant showed great damage occurred to his residence due to the power surge on January 9, 2008.  That power surge occurred because too much electricity surged through the lines and started a fire.  However, Complainant has been unable to show that the surge resulted from a failure of Respondent to provide reasonable and appropriate service.

Respondent provided sufficient evidence to show the cause of the outage on January 9, 2008 was beyond its control.  It also provided sufficient evidence to show it acted in a reasonable manner when Complainant complained about the situation.  Respondent’s electrical service is a dangerous product but Respondent presented evidence to show it uses appropriate safety protections in order to reduce damage that may occur when service is restored after an outage.   

Furthermore, Complainant’s request in his formal complaint is to ask the Commission to require Respondent to take steps to prevent future occurrences when an outage results in a power surge sufficiently powerful to start a fire.  The evidence presented shows Respondent did comply with Complainant’s request when it moved Complainant’s circuit to the middle phase in January 2009.

Therefore, Complainant has not met his burden of proving Respondent violated the Commission’s regulations by failing to provide reasonable and adequate customer service when the power surge occurred on January 9, 2008 or at any time after his last dispute in 2005.  Accordingly, the complaint is dismissed in the ordering paragraphs below. 



CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Respondent provided Complainant with reasonable and adequate customer service in its provision of electrical services.  

		4.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service when the tree outside Respondent’s right of way fell onto Respondent’s electric wires on January 9, 2008 and caused a power surge in Complainant’s home.   
	
ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of Bernard X. Wanninger versus Duquesne Light Company at Docket No. C‑2008-2057952 is hereby dismissed.

	 

Dated: March 22, 2010	_________________________
					Katrina L. Dunderdale
					Administrative Law Judge
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