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HISTORY OF THE PROCEEDING


On December 29, 2009, Louise Martin (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) at PUC Docket No. C-2010-2150797 (Complaint I) alleging that construction work performed by a PECO contractor on a neighbor’s property resulted in flooding and subsequent damage to her basement.  Complainant wants PECO to repair her basement and replace damaged items.  On January 25, 2010, PECO filed its Answer and New Matter denying the material allegations of the Complaint and pointing out that the Commission has no jurisdiction to grant monetary damages.



On January 25, 2010, Complainant filed a formal Complaint against PECO at PUC Docket No. C-2010-2154833 (Complaint II), containing the same allegations as the prior Complaint.


On February 1, 2010, PECO filed its Answer, New Matter and Preliminary Objections.  The Answer denied the material allegations of the Complaint and explained the transaction in more detail.  The New Matter stated that the Commission has no jurisdiction to grant monetary damages.  The Preliminary Objections seek dismissal of the second complaint 
because of the pendency of an identical proceeding.  No responsive pleading was filed and the time for filing a responsive pleading has run.



The Preliminary Objection is ready for decision.
FINDINGS OF FACT



1.
Complainant is Louise Martin, 5050 Walnut Street, Philadelphia, PA  19139.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
On December 29, 2009, Complainant filed a formal Complaint against PECO Energy Company (PECO or Respondent) at PUC Docket No. C-2010-2150797 alleging that construction work performed by a PECO contractor on a neighbor’s property resulted in flooding and subsequent damage to her basement.  Complainant wants PECO to repair her basement and replace damaged items.  


4.
On January 25, 2010, PECO filed its Answer and New Matter denying the material allegations of the Complaint and pointing out that the Commission has no jurisdiction to grant monetary damages.



5.
On January 25, 2010, Complainant filed a formal Complaint against PECO at PUC Docket No. C-2010-2154833, containing the same allegations as the Complaint filed at C-2010-2150797.



6.
On February 1, 2010, PECO filed its Answer, New Matter and Preliminary Objection, properly including a Notice to Plead.



7.
The time for filing a response to the New Matter and Preliminary Objection has expired and no responsive pleading was filed.
DISCUSSION



The filing of preliminary objections is permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435  (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Therefore, the preliminary objections can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.



PECO seeks dismissal based on the pendency of a prior proceeding, 52 Pa. Code § 5.101(a)(6).  


In Complaint I, Complainant states:
(4) What is your Complaint


Wednesday, July 23, 2009 – early in the morning, PECO contractor started breaking up cement and digging a hole in front of 5048 Walnut Street, to install new electrical wiring.  While PECO’s contractor was doing the electrical wiring he disconnected my electric. I went outside and told him my electric was off. He connected my electric back on.


After the contractor finished wiring next door, he put a small board over the hole, it did not cover the large hole. That month it rained a lot, with all that rain, it stopped up the out side drain with leaves, black tar and fine pieces of cement, started to seep into the front of my basement causing the water to damage my furniture, rugs, chairs, toilet and sink. A terrible smell was coming into the rest of the house, walls are damp and crumbling, the furniture has white looking mold over the front and back of the furniture, the sheet rock has mold all over and rotted, rugs has mold and mildew on them.

The hole stayed open 2 ½ to three (3) months after I was calling a lot.  They closed the hole up in September 2009.

(5) Relief – How do you want your complaint resolved


Repair basement walls and cement floor.  My leather couches (black) has gray looking mold and black tar all over the cushions and front of the couch. Replace sheet rock, had ten sheets, was water damage and gray mold all over them. Paint walls, in basement (4) water came up to heater in basement, in front of the heater the cement floor is crumbling and have gray mold and brown spots. Replace boards, that was damage with water. The cement floor need to be re-cemented. Had outside drain opened it was covered with leaves and black tar coming from next door. Toilet and sink had to be cleaned out.


Replace five (5) area rugs, was destroyed beyond repair, had mold and mildew on them.


Replace two (2) large container, had water damage and mold inside and outside of the plastic containers. Also curtains and blankets inside the containers was ruined.

Complaint I.



A review of Complaint II indicates that although the wording of the claim is not identical, the subject is the same. It chronicles the same dates and events that make up the claim in Complaint I.  


To support a claim of pendency of a prior proceeding, known as lis pendens, 
The moving party must allege and prove that in both actions, "the same parties are involved, the same rights asserted, and the same relief sought." Procacina v. Susen, 301 Pa.Super. 392, 394, 447 A.2d 1023, 1025 (1982); Commonwealth ex rel. Lindsley v. Robinson, 30 Pa.Cmwlth. 96, 372 A.2d 1258 (1977). This rule was established in Hessenbruch v. Markle, 194 Pa. 581, 45 A. 669 (1900): 

A plea of former suit pending must allege that the case is the same, the parties are the same, and the rights asserted and the relief prayed for the same; and, where the truth of the plea can be ascertained by an inspection of the record, the court will determine the question without a reference. Id., 194 Pa. at 593; 45 A. at 671, citing Harrisburg v. Harrisburg City Passenger Ry., 1 Pa. Dist Rep. 192.

Lowenschuss v. Selnick, 471 A.2d 529 (Pa. Super. 1984), 1984 Pa. Super. LEXIS 3816.  See also 
Dickerson v. Dickersons Overseas Co., 369 Pa. 244, 85 A.2d 102 (1952); Virginia Mansions Condominium Association v. Lampl, 380 Pa.Super. 452, 552 A.2d 275 (1988); Penox Technologies, Inc. v. Foster Medical Corp., 376 Pa.Super. 450, 546 A.2d 114 (1988). This three-pronged identity test must be strictly applied when a party is seeking to dismiss a claim under the doctrine of lis pendens. Virginia Mansions Condominium Association v. Lampl, supra, 380 Pa.Super. at 755, 552 A.2d at 277; General Accident Fire & Life Assurance Corp., v. Flamini, 299 Pa.Super. 312, 445 A.2d 770 (1982); Epstein v. State Farm Mutual Insurance Co., 312 Pa.Super. 542, 459 A.2d 354 (1983), Norristown Automobile Co., Inc. a/k/a Norristown Ford, v. Hand, 562 A.2d 902 (Pa. Super. 1989), 1989 Pa. Super. LEXIS 2453.



From the face of the Complaints, it is certain that (1) the case is the same; (2) the parties are the same; and (3) the rights asserted and relief sought is the same in both Complaints.  Therefore, Respondent has satisfied the three-pronged test for lis pendens and the Preliminary Objection is granted.  Complaint II is dismissed and Complaint I will be set for hearing.  


Complainant is advised that the Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978), 1978 Pa. Super LEXIS 3125; Pa. Dept. Of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962), 1962 Pa. Super. LEXIS 654.  The Public Utility Code does not confer the authority to grant monetary damages to a complainant.  Feingold v. Bell of PA., 777 Pa. 1, 282 A.2d 1191 (1977), 1977 Pa. LEXIS 957. 
That jurisdiction belongs to the civil courts.


If Complainant proves by substantial evidence that PECO’s actions were a violation of a Commission order, regulation or statute, most likely by proving that the actions constituted unreasonable, inadequate and/or unsafe service within the meaning of Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, PECO may be subject to a civil penalty which 
would be paid into the Commonwealth’s general fund.  None of the civil penalty would be payable to the Complainant.


Accordingly, the Preliminary Objection is granted and the second Complaint is dismissed.  The first Complaint will be set for hearing.
CONCLUSIONS OF LAW


1.
The filing of preliminary objections are permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).  



2.
Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 
(July 18, 1994).  



3.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



4.
To support a claim of pendency of a prior proceeding, known as lis pendens, the moving party must allege and prove that in both actions, "the same parties are 
involved, the same rights asserted, and the same relief sought." Procacina v. Susen, 301 Pa.Super. 392, 394, 447 A.2d 1023, 1025 (1982); Commonwealth ex rel. Lindsley v. Robinson, 30 Pa.Cmwlth. 96, 372 A.2d 1258 (1977); Hessenbruch v. Markle, 194 Pa. 581, 45 A. 669 (1900); Lowenschuss v. Selnick, 471 A.2d 529 (Pa. Super. 1984), 1984 Pa. Super. LEXIS 3816.  See also Dickerson v. Dickersons Overseas Co., 369 Pa. 244, 85 A.2d 102 (1952); Virginia Mansions Condominium Association v. Lampl, 380 Pa.Super. 452, 552 A.2d 275 (1988); Penox Technologies, Inc. v. Foster Medical Corp., 376 Pa.Super. 450, 546 A.2d 114 (1988). 


5.
This three-pronged identity test must be strictly applied when a party is seeking to dismiss a claim under the doctrine of lis pendens. Virginia Mansions Condominium Association v. Lampl, supra, 380 Pa.Super. at 755, 552 A.2d at 277; General Accident Fire & Life Assurance Corp., v. Flamini, 299 Pa.Super. 312, 445 A.2d 770 (1982); Epstein v. State Farm Mutual Insurance Co., 312 Pa.Super. 542, 459 A.2d 354 (1983), Norristown Automobile Co., Inc. a/k/a Norristown Ford, v. Hand, 562 A.2d 902 (Pa. Super. 1989), 1989 Pa. Super. LEXIS 2453.



6.
Review of the two Complaints show that (1) the case is the same; (2) the parties are the same; and (3) the rights asserted and relief sought is the same in both Complaints.  



7.
The Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978), 1978 Pa. Super LEXIS 3125; Pa. Dept. Of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962), 1962 Pa. Super. LEXIS 654.  


8.
The Public Utility Code does not confer the authority to grant monetary damages to a complainant.  Feingold v. Bell of PA., 777 Pa. 1, 282 A.2d 1191 (1977), 1977 Pa. LEXIS 957. 


ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Preliminary Objection filed by PECO Energy Company in the case captioned Louise Martin v. PECO Energy Company at PUC Docket No. C-2010-2154833 is granted.


2.
That the Complaint filed by Louise Martin against PECO Energy Company at PUC Docket No. C-2010-2154833 is dismissed.


3.
That the Secretary close the case docketed at PUC Docket No. C-2010-2154833.


4.
That the Complaint filed by Louise Martin against PECO Energy Company at PUC Docket No. C-2010-2150797 be set for hearing.  
Dated:
March 17, 2010




______________________________









Susan D. Colwell









Administrative Law Judge
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